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The following releases relate to self-regulatory 


rule proposals and/or adoptions. 


34-17429 
34-17430 
34-17431 
34-17432 
34-17433 


35-21881 


IC-11551 


IC-11552 


IC-11553 


34-17434 
34-17435 
34-17436 
34-17437 


34-17440 
34-17441 
34-17442 
34-17450 


34-17439 


Adoption of Rule 14 which exempts 
certain acquisitions by electric 
utility companies of securities of a 
power supply company and Rule 15 
exempting from regulation as a 
“holding company” an electric utility 
that makes any such acquisition. 


Adoption of a “safe harbor” rule 
which deems certain companies 
having more than 40 percent of their 
assets invested in investment 
securities not to be investment 
companies. 


Adoption of a rule which, subject to 
certain conditions, deems certain 
issuers not to be investment 
companies for a period not to exceed 
one year. 


Adoption of a “safe harbor” rule to 
deem certain issuers having 
corporate parents as not being 
investment companies for purposes 
of the Act. 
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OPINION 





RICHARD O. BERTOLI 
IC-11545 Where officer of registered 
investment company, who was an 
affiliate there of, caused companies 
affiliated with him to engage in 
prohibited securities transactions 
with investment company, held, in 
public interest to impose six-month 
suspensions on officer. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17354A/January 13, 1981 


INTERPRETATIVE RELEASE RELATING TO 
BENEFICIAL OWNERSHIP RULES 


Release No. 34-17354 was published in the 
December 15, 1980 issue of the SEC Docket (Vol. 21, 
No. 10). In footnote two of that release, several words 
were inadvertantly dropped which substantially 
changed the meaning of the footnote. Footnote two 
of Release No. 34-17354 is hereby corrected to read 
follows: 


For statements filed on Schedule 13D, there 
has been confusion with respect to the proper 
information to be supplied on the line of the 
cover page requesting the date of the event 
which required the filing. With respect to a 
cover page of an amendment to a statement 
filed on Schedule 13D, the date should refer to 
the event which required the filing of the 
amendment and not the event which required 
the initial filing. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17416A/January 12, 1981 


Admin. Proc. File No. 3-5990 


In the Matter of 
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DONALDSON, LUFKIN & JENRETTE 
SECURITIES CORP. 


(File No. 8-17574) 
MATTHEW DONNER 
CORRECTING ORDER 


The Commission’s files show that Securities 
Exchange Act Release No. 17416, an Order 
Instituting Proceedings and Imposing Remedial 
Sanction, contained an erroneous file number for 
Donaldson, Lufkin & Jenrette Securities Corporation 
(the “Registrant”), a broker-dealer registered with 
the Commission pursuant to Section 15(b) of the 
Securities Exchange Act of 1934. Accordingly, IT IS 
ORDERED that the previous order be corrected to 
show that the file number for the Registrant is 8- 
17574, not 8-22752. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17429/January 9, 1981 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 


(SR-Amex-80-26) 
ORDER APPROVING PROPOSED RULE CHANGE 


On October 27, 1980, the American Stock Exchange, 
Inc. (“Amex”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (“Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
would adopt as Amex Rule 620 a simplified small 
claim arbitration procedure for resolving disputes 
between Amex members or member organizations 
where the amount in dispute is $5000 or less. The 
proposed rule is similar to Amex Rule 619 which 
currently governs small claim disputes between 
public customers and Amex members or member 
organizations. 
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Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-17268, 
November 3, 1980) and by publication in the Federal 
Register (45 FR 74136, November 7, 1980). No 
comments were received with respect to the 
proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17430/January 9, 1981 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 


ORDER APPROVING PROPOSED RULE CHANGE 
(SR-Amex-80-27) 


On October 17, 1980, the American Stock Exchange, 
Inc. (“Amex”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (“Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
19c-1 and 19c3! as Amex Rule 5(c). Rule 19c-3,? which 
is required to be incorporated within the rules of each. 
required to be incorporated within the rules of each 
national securities exchange, provides that an 
exchange may not prohibit its members, member 
organizations, or affiliated persons from effecting 
over-the-counter transactions in any equity security 
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that, subject to certain exceptions, is not a “covered 
security” as that term is defined in Rule 19c-3.3 


The proposal also would rescind Amex Rule 189, 
which prohibits off-floor purchases by a specialist, 
and Amex Rule 550, which prohibits participation by 
Amex members and member organizations in off- 
floor secondary distributions of securities traded on 
the Amex, would be modified to permit such 
participation when the distribution is made on an 
agency basis or does not involve a “covered security” 
as defined in Rule 19c-3. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-17267, 
November 3, 1980) and by publication in the Federal 
Register (45 FR 74136, November 7, 1980. No 
comments were received with respect to the 
proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to a national securities exchange, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








117 CFR 240.19c-1, 240.19c-3. 


2Rule 19c-3 recently was adopted by the 
Commission in Securities Exchange Act Release No. 
16888 (July 11, 1980), 45 FR 41125 (June 18, 
1980), 20 SEC Docket (June 24, 1980). 


3In general, covered securites include any equity 
security that initally was listed and registered on a 
national securities exchange on or before April 26, 
1979. For further explanation, see Rule 19c-3(b)(3). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17431/January 9, 1981 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY 


NEW YORK STOCK EXCHANGE, INC. 
File No. SR-NYSE-80-42 


The New York Stock Exchange, Inc. (“NYSE”) 
submitted on December 15, 1980, a proposed rule 
change under Rule 19b-4 to provide that no NYSE 
specialist should be in a control relationship with 
respect to any company in whose stock he is 
registered as a specialist and further that any NYSE 
specialist should avoid acquiring more than 5 
percent of any stock in which he is registered as a 
specialist.. These provisions apply whether the 
specialist holds the securities for investment, 
trading, or any other purpose. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
January 12, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. Sr-NYSE-80-42. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 





‘Portions of this rule filing have been part of the 
NYSE’s rules (Rule 460.10) since July 1978 but 
there has been disagreement as to whether the 
language was duly approved by the NYSE Board of 
Directors (“Board”) and thus the Rule’s validity was 
in question. To eliminate this problem the NYSE 
Board formally approved the subject language at its 
meeting on September 4, 1980. 
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the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


Copies of the filing and of any subsequent amend- 
ments will also be available at the principal office of 
the above-mentioned self-reglatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17432/January 9, 1981 


In the Matter of 


PACIFIC STOCK EXCHANGE 
301 Pine Street 
San Francisco, CA 94104 

(SR-PSE-80-21) 

ORDER APPROVING PROPOSED RULE CHANGE 


On November 17, 1980, the Pacific Stock Exchange, 
Incorporated (“PSE”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (“Act”) 
and Rule 19b-4 thereunder, copies of a proposed 
rule change which requires that each PSE specialist 
have a registered specialist assistant, with full 
authority to transact business on behalf of the 
specialist, in order to provide enhanced coverage of 
every specialist post.’ 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 17330, 
November 24, 1980) and by publication in the 
Federal Register (45 FR 79620, December 1, 1980). 
No comments were received with the respect to the 
proposed rule filing. 





‘The use of RSAs would apply only on the PSE’s 
equity which has a specialist system, and not on the 
PSE’S options floor which has a competing market 
maker system. 
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The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to a national securities exchange and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17433/January 9, 1981 


In the Matter of 


PACIFIC STOCK EXCHANGE 
301 Pine Street 
San Francisco, CA 94104 


(SR-PSE-80-22) 
ORDER APPROVING PROPOSED RULE CHANGE 


On November 17, 1980, the Pacific Stock Exchange, 
Incorporated (“PSE”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (“Act”) 
and Rule 19b-4 thereunder, copies of a proposed 
rule change which modify the PSE’s four existing XYZ 
agreement forms designed for use between an 
appicant for PSE membership and the applicant’s 
financial backer.! The modifications would permit 
the use of XYZ agreements for financing equity floor 
memberships.? Further, under the terms of the XYZ 
forms, the period of time that the PSE could extend 
deadlines for the orderly closing of an applicant’s 
business or its transfer from an applicant to a backer 
would be increased from 30 to 60 days. The PSE’s 
present requirement that all agreements between an 
applicant and a backer must be approved by the PSE 
would be rescinded. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
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given by publication of a Commission Release 
(Securities Exchange Act Release No. 17349, 
December 1, 1980) and by publication in the Federal 
Register (45 FR 80624, December 5, 1980). No 
comments were received with respect to the 
proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to a national securities exchange and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17434/ January 9, 1981 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY 


THE AMERICAN STOCK EXCHANGE, INC. 

(File No. SR-Amex-80-33) 

The American Stock Exchange, Inc. submitted on 
December 31, 1980, a proposed rule change under 


Rule 19b-4 to amend Article IV, Section 2(m) of its 
Constitution to eliminate the requirement that the 





The four XYZ agreements, while containing the 
same general language, have variations depending 
on whether an applicant or a backer is a sole proprie- 
torship or a member organization. 


2Presently, XYZ forms are available only for financing 
options floor memberships, but under the proposed 
rule change they would also be available for 
financing equity floor memberships. This would be 
achieved by deleting from each of the XYZ forms 
certain language that has always been interpreted by 
the PSE as barring the use of the forms for equity 
floor memberships. 
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registered address of every floor member be in the 
vicinity of the Exchange. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
January 12, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission with 21 days from the date of publication 
in the Federal Register. Persons desiring to make 
written comments should file six copies thereof with 
the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-Amex-80-33. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W. Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-reglatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17435/January 9, 1981 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY 


PHILADELPHIA STOCK EXCHANGE, INC. 


File No. SR-Phix-80-28 


The Philadelphia Stock Exchange, Inc. (“PhIx”) 
submitted on December 23, 1980, a proposed rule 
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change under Rule 19b-4 to amend its listing fee 
schedule for stocks and warrants and for bonds and 
similar securities listed on the PhIx by increasing the 
annual maintenance fee from $750 to $1,000 for 
one such listing by an issuer and from $150 to $250 
for each additional issue of securities listed by the 
same issuer. The proposed increase in listing fees 
would not apply to options. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
January 12, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine whether 
the proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-PhIx-80-28. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the propsoed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17436/ January 9, 1981 


In the Matter of 


PACIFIC STOCK EXCHANGE 
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301 Pine Street 
San Francisco, CA 94104 


(SR-PSE-80-24) 


ORDER APPROVING PROPOSED RULE CHANGE 


On December 5, 1980, the Pacific Stock Exchange, 
Incorporated (“PSE”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (“Act”) 
and Rule 19b-4 thereunder, copies of a proposed 
rule change which would increase the PSE’s listing 
fees with respect to the initial listing of bonds, the 
initial listing of additional shares of stock or 
warrants, and the annual listing maintenance fees 
for all PSE securities. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 17375, 
December 15, 1980) and by publication in the 
Federal Register (45 FR 83728, December 19, 
1980). No comments were received with respect to 
the proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to a national securities exchange and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17437/January 9, 1981 


In the Matter of 
THE OPTIONS CLEARING CORPORATION (“OCC”) 
5950 Sears Tower 


233 South Wacker Drive 
Chicago, Illinois 60606 
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(SR-OCC-80-2) 


ORDER APPROVING PROPOSED RULE CHANGE 


On January 15, 1980, OCC filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(1) (the “Act”) and Rule 19b-4 thereunder, 
copies of a proposed rule change that would permit 
OCC to offset the value of certain. exercised long 
positions carried by clearing members in customer 
and firm non-lien accounts against the value of 
assigned short positions in the same account for the 
purpose of calculating the margin to be required by 
OCC. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16532, 
January 25, 1980) and by publication in the Federal 
Register (45 FR 7660, February 4, 1980). No written 
comments were received by the Commission. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to clearing agencies and, in particular, 
the requirements of Section 17A and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above mentioned rule 
change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17438/ January 12, 1981 


SEE 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11545/January 12, 1981 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17439/ January 12, 1981 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY 


PACIFIC STOCK EXCHANGE, INC. 
File No. SR-PSE-80-26 


The Pacific Stock Exchange, Inc. submitted on 
December 9, 1980, a proposed rule change under 
Rule 19b-4 to amend Articles XI and XIV of the 
Constitution to prohibit violations of Board policies, 
reauried to be filed and with the Securities and 
Exchange Commission, and assure due notice 
before summary suspension or explusion of 
members organization. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
January 12, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-PSE-80-26. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 

Regulation pursuant to delegated authority. 
George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17440/ January 12, 1981 


NOTICE OF SUMMARY EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY 


THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


File No. SR-NASD-80-27 


The National Association of Securities Dealers, Inc. 
(“NASD”) has submitted, on December 31, 1980, a 
proposed rule change under Rule 19b-4 of the 
Securities Exchange Act of 1934 (“Act”) to 
redesignate Section 35 under Article Ill of the 
NASD’s Rules of Fair Practice. The proposal will 
change the numerical designation of the referenced 
rule from Section 35 to Section 34. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Act. At any 
time within sixty days of the filing of such proposed 
rule change, the Commission may summarily 
abrogate such rule change if it appears to the 
Commission that such action is necessary or 
appropriate in the public interest, for the protection 
of investors, or otherwise in futherance of the 
purposes of the Act. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
January 12, 1981. Interested persons are invited to 


submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-80-27. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
DC. 
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For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17441/ January 12, 1981 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY 


THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


File No. SR-NASD-80-28 


The National Association of Securities Dealers, Inc. 
(the “Association”) submitted on January 5, 1981,a 
proposed rule change pursuant to Rule 19b-4 under 
the Securities Exchange Act of 1934 to amend 
Schedule D of Article XVI of the Association’s By- 
Laws which states criteria for inclusion of an issuer’s 
securities on the Association’s Automated 
Quotations of securities traded on NASDAQ for 
dissemination to the news media and to establish 
criteria for inclusion in the recommended lists. The 
Association believes the proposed rule change will 
permit it to administer its quotations list program in 
a more efficient and responsive fashion. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
January 12, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-80-28. 


Copies of the submission, all subsequent 
amendments, all written statements with respact to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
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Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17442/ January 12, 1981 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY 


PHILADELPHIA STOCK EXCHANGE, INC. 
File No. SR-PhIx-80-29 


The Philadelphia Stock Exchange, Inc. (“Phlx”) 
submitted on January 2, 1981, a proposed rule 
change under Rule 19b-4 to amend Phix Rule 631 to 
provide that no Phix member or member 
organization may establish or maintain private 
electronic communications between the Phix 
trading floors and a non-member without approval of 
the Exchange. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
January 12, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-PhIx-80-29. 


Copies of the submission, all subsequent 
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amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17443/January 12, 1981 


A notice has been issued giving interested persons 
until February 3, 1981 to comment on the 
application of the Boston Stock Exchange for 
unlisted trading privileges in 15 issues which are 
listed and registered on one or more other national 
securities exchanges and are reported in the 
consolidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17444/ January 12, 1981 


A notice has been issued giving interested persons 
until February 3, 1981 to comment on the 
application of NEW HAMPSHIRE BALL BEARINGS, 
INC. to withdraw its common stock ($2 par value) 
from listing and registration on the Boston Stock 
Exchange, Incorporated. 





SECURITIES EXCHANGE ACT OF 1934 
Reiease No. 17445/January 12, 1981 


A notice has been issued giving interested persons 


until February 3, 1981 to comment on the 
applications of the Midwest Stock Exchange for 
unlisted trading privileges in 6 issues which are 
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listed and registered on one or more other national 
securities exchanges and are reported in the 
consolidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17446/January 13, 1981 


In the Matter of 
CINCINNATI STOCK EXCHANGE 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDING AND ORDER GRANTING APPLICATION 
FOR UNLISTED TRADING PRIVILEGES 


The Cincinnati Stock Exchange (“CSE”) has filed an 
application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following security which is listed on another national 
securities exchange: 


Dart & Kraft Incororated 
Common Stock, $2.50 Par Value (File No. 7-5795)! 


The Commission finds that approval of the CSE’s 
application for unlisted trading privileges in this 
security is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commisison pursuant to Section 6 of the Act, the 
CSE is subject to the provisions of paragraph (b) of 
that section, and to the Commision’s inspection 
authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 
regulations thereunder. In addition, transactions in 
the subject security, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
11Aa3-1 under the Act [17 CFR 240.11Aa3-1]. The 
availability of last sale information for the subject 
security should contribute to pricing efficiency and 
to ensuring that transactions on the CSE are 
executed at prices which are reasonably related to 





‘Notice of this application was given by publication 
in the Federal Register. 45 FR 85862 (December 30, 
1980). The Commission has received no comments 
with respect to this application. 
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those occurring in other markets. Finally the 
Commission has received no comments indicating 
that the granting of this application would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the CSE 
application will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to Section 
12(f)(1)(B) of the Act, that the application for 
unlisted trading privileges on the Cincinnati Stock 
Exchange in the above named security is hereby 
approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17447/ January 13, 1981 


In the Matter of Application of the 
PHILADELPHIA STOCK EXCHANGE, INC. 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICATION 
FOR UNLISTED TRADING PRIVILEGES 


The Philadelphia Stock Exchange (“PhIx’”’) has filed 
an application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following security which is listed on another national 
securities exchange: 


Paine Webber, Inc. 
Common Stock, $1 Par Value (File No. 7-5796)! 





‘Notice of this application was given by publication 
in the Federal Register. 45 FR 85862 (December 30, 
1980). The Commission has received no comments 
with respect to this application. 
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The Commission finds that approval of the Phix’s 
application for unlisted trading privileges in this 
security is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commission pursuant to Section 6 of the Act, the 
PhIx is subject to the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 
authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 
regulations thereunder. In addition, transactions in 
the subject security, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
11Aa3-1 under the Act [17 CFR 240.11Aa3-1]. The 
availability of last sale information for the subject 
security should contribute to pricing efficiency and 
to ensuring that transactions on the Phix are 
executed at prices which are reasonably related to 
those occuring in other markets. Finally the 
Commission has received no comments indicating 
that the granting of this application would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the Phix 
application will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to Section 
12(f)(1)(B) of the Act, that the application for 
unlisted trading privileges on the Philadelphia Stock 
Exchange in the above named security is hereby 
approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17448/ January 13, 1981 


In the Matter of Applications of the 
MIDWEST STOCK EXCHANGE, INCORPORATED 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 
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FINDINGS AND ORDER GRANTING APPLICATIONS 
FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange (“MSE”) has filed 
applications with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another 
national securities exchange:! 


American Business Products, Inc. 
Common Stock, $2 Par Value (File No. 7-5792) 


Anthony Industries Inc. 
Common Stock, $1 Par Value (File No. 7-5793) 


Wynn’s International Inc 
Common Stock, $1 Par Value (File No. 7-5794) 


The Commission finds that approval of the MSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commission pursuant to Section 6 of the Act, the 
MSE is subject the the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 
authority and oversight responsibility under Section 
17 and 19 of the Act and the rules and regulations 
thereunder. In addition, transactions in the subject 
securities, regardless of the market in which they 
occur, are reported in the consolidated transaction 
reporting system contemplated by Rule 11Aa3-1 
under the Act [17 CFR 240.11Aa3-1]. The availabili- 
ty of last sale information for the subject securities 
should contribute to pricing efficiency and to 
ensuring that transactions on the MSE are executed 
at prices which are reasonably related to those 
occuring in other markets. Finally the Commission 
has received no comments indicating that the 
granting of these applications would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the MSE 
applications will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 





‘Notice of this application was given by publication 
in the Federal Register. 45 FR 85862 (December 30, 
1980). The Commission has received no comments 
with respect to this application. 
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the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Midwest Stock 
Exchange in the above named securities are hereby 
approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17449/ January 13, 1981 


An order has been issued granting the application of 
WYNN’S INTERNATIONAL, INC. to withdraw its 
common stock ($1 par value from listing and 
registration on the American Stock Exchange. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17450/ January 14, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY THE 


STOCK CLEARING CORPORATION OF PHILADELPHIA 
{“SCCP”’) 


(File No. SR-SCCP-80-8) 


SCCP submitted on January 5, 1981 a proposed rule 


change amending the fees altendent to its stock loan 
program. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may 
summarily abrogate the rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 


Volume 21, No. 16, January 27, 1981 





made in the Federal Register during the week of 
January 19, 1981. Interested persons are invited to 
submit written data, views and arguments 
concerning the submission within twenty-one days 
from the date of publication in the Federal! Register. 
Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange 
Commission, 500 North Capito! Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-SCCP-80-8. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be 
available for public inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing and of any subsequent amendments will also 
be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21880/January 9, 1981 


In the Matter of 


NORTHEAST UTILITIES 

WESTERN MASSACHUSETTS ELECTRIC 
COMPANY 

174 Brush Hill Avenue 

West Springfield, Massachusetts 10189 


THE CONNECTICUT LIGHT & POWER COMPANY 
THE HARTFORD ELECTRIC LIGHT COMPANY 
NORTHEAST NUCLEAR ENERGY COMPANY 
Selden Street 

Berlin, Connecticut 06037 
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HOLYOKE WATER POWER COMPANY 
One Canal Street 
Holyoke, Massachusetts 01040 


(70-6465) 


NOTICE OF PROPOSAL TO INCREASE AMOUNTS OF 
SHORT-TERM BORROWING AUTHORIZATION 


NOTICE IS HEREBY GIVEN that Northeast Utilities 
(“NU”), a registered holding company, and five of its 
wholly-owned subsidiary companies, The 
Connecticut Light & Power Company (“CL&P”), The 
Hartford Electric Light Company (“HELCO”), 
Western Massachusetts Electric Company 
(“WMECO”), Holyoke Water Power Company 
(“HWP”) and Northeast Nuclear Energy Company 
(“NNECO”), have filed a post-effective amendment 
to an application-declaration previously filed with 
this Commission pursuant to the Public Utility 
Holding Act of 1935 (“Act”), designated Sections 6, 
7 and 12(b) of the Act and Rules 45 and 50 
promulgated thereunder regarding the proposed 
transaction. 


By orders dated July 1, 1980 (HCAR No. 21647) and 
August 21, 1980 (HCAR No. 21684) in this matter 
the applicants-declarants were authorized to issue 
notes to banks and, with the exception of HWP and 
NNECO, commercial paper to a dealer in 
commercial paper from time to time through June 
30, 1981. In addition, CL&P, HELCO and WMECO 
were authorized to enter into a multibank revolving 
credit and term loan agreement under the terms of 
which the three companies can borrow up to an 
aggregate of $140,000,000. The aggregate amount 
of all such notes at any time outstanding, whether 
issued to banks (“Bank Notes”) or to a dealer in 
commercial paper (“Commercial Paper’) or to 
banks under the revolving credit/term loan 
agreement (“Revolving Credit/Term Notes”) may 
not exceed $55,000,000 in the case of NU, 
$185,000,000 in the case of CL&P, $100,000,000 in 
the case of HELCO, $55,000,000 in the case of 
WMECO, $8,000,000 in the case of HWP and 
$30,000,000 in the case of NNECO. 


It is now proposed that the maximum borrowing 
limits of CL&P and NNECO be changed to 
$210,000,000 and $40,000,000, respectively. It is 
stated that CL&P and NNECO will have to rely more 
heavily on short-term financing than previously 
anticipated because, during 1980, particularly inthe 
second half of the year, the nuclear generating units 


SEC DOCKET/1323 





owned by the Northeast Utilities System companies, 
or in which they have ownership interests, have been 
out of operation for refueling, modifications and 
repairs for longer periods than had been anticipated. 
As a result, the System companies have experienced 
unbudgeted increases in fossil fuel, purchased 
power and exchange power expenses. The retail 
rates for CL&P and HELCO include a Generation 
Utilization Adjustment Clause (“GUAC”) under 
which CL&P and HELCO receive revenues from, or 
return revenues to, customers based on nuclear 
performance during the twelve-month period ending 
July 31 in each year. Low nuclear performance inthe 
current GUAC year through October, 1980 has led to 
a $15,500,000 balance which would be payable to 
CL&P and HELCO beginning August 1, 1980 by 
customers if nuclear performance is at the 70% 
capacity factor between November 1, 1980 and July 
31, 1980. Until cost recovery begins through GUAC, 
CL&P and HELCO finance expenses associated with 
below-par nuclear performance through short-term 
debts; the operating and maintenance expenses 
associated with repairs and improvements are 
financed by short-term debt by NNECO. 


It is stated that no special or separable fees, 
commissions or expenses will be incurred in 
connection with the proposed transaction. No state 
or federal regulatory authority, other than this 


Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 2, 1981, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
the filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicants-declarants at the above-stated 
addresses, and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
application-declaration, as amended or as it may be 
further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
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appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued inthis matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21881/January 13, 1981 


RULES EXEMPTING CERTAIN ACQUISITIONS BY 
ELECTRIC UTILITY COMPANIES AND EXEMPTING 
SUCH COMPANIES AS “HOLDING COMPANIES” 


ACTION: Final rules 


SUMMARY: The Commission is adopting Rule 14, 
which exempts from the requirements of sections 
9(a)(2) and 10 of the Public Utility Holding Company 
Act of 1935 (“Act”) the acquisition by one or more 
electric utility companies of securities of a power 
supply company as defined in the rule. The 
Commission is also adopting Rule 15, a related rule, 
to provide an exemption from regulation as a 
“holding company” under section 3(a)(2) of the Act 
for an electric utility company that makes any such 
acquisitions. The rules eliminate the need for case- 
by-case consideration of projects by electric utility 
companies that would not be subject to regulation 
under the Act but for the fact that a separate 
company is employed to provide additional capacity 
to generate or transmit electric energy. 


EFFECTIVE DATE: Upon publication in the Federal 
Register. 


FOR FURTHER INFORMATION CONTACT: Aaron 
Levy, Director, Division of Corporate Regulation 
(202)523-5691, Grant G. Guthrie, Associate Director 
(202)523-5156, or James E. Lurie, Special Counsel 
(202)523-5683, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. 


SUPPLEMENTARY INFORMATION: The Commis- 


sion is adopting Rules 14 and 15. The first exempts 
from Commission review and approval under 
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sections 9(a)(2) and 10 of the Act acquisitions by 
one or more electric utility companies (hereinafter 
referred to as “participating” or “sponsoring 
companies”) of securities of defined electric 
generation or transmission companies (hereinafter 
referred to as “power supply companies”). Rule 15 
exempts pursuant to section 3(a)(2) of the Act 
companies that as a result of the acquisitions 
become holding companies. An electric utility 
company that also distributes gas at retail is an 
“electric utility company” as defined in section 
2(a)(3) of the Act and under these rules. 


When electric utility companies acquire the voting 
securities of a separate company organized to 
construct or operate electric generation or 
transmission facilities, one or more of the 
sponsoring companies may become “holding 
companies” within the meaning of section 
2(a)(7)(A) of the Act.! Such acquisition may require 
Commission approval under sections 9(a)(2) and 10 
of the Act? if the acquiring company is an “affiliate” 
of another utility company within the meaning of 
section 2(a)(11)(A) of the Act and will become an 
affiliate of a power supply company by acquiring five 
percent or more of its voting securities.? 


Electric utilities are increasingly relying on joint 
ownership of large new base-load generating plants 
and related transmission facilities in an effort to 
spread the risks associated with escalating costs of 
plant and equipment. It permits unaffiliated utilities 
to share the benefits of efficient new facilities that 
are too large for any one utility to construct for its own 
needs. The organization of a separate power supply 
company by one or more sponsoring utilities offers 
some advantages over joint ownership under a 
tenancy in common. The principal advantage is the 
ability to utilize “project financing,” which allows the 
sponsoring utilities to finance the facility by the 
power supply company issuing long-term securities 
that are not subject to the mortgage bond indentures 
of the sponsoring companies and which provides 
flexibilty with respect to the kind of security and the 
amount of debt used to finance the project. In 
addition, the proportionate interests of the 
participants in the new facility can be altered as load 
forecasts change and new participants in the project 
can be admitted by atransfer of the voting securities. 


Over the years, the Commission has authorized, by 
order, the acquisition by electric utilities of equity 
interests in companies that would construct and 
operate generating facilities and sell power to the 
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participating utilities or to a government agency.* On 
the basis of this experience, the Commission 
believes that an acquisition of a proportionate 
interest in a power supply company by an operating 
electric utility is not the kind of acquisition that the 
Commission need review and approve by order 
under section 10 in all cases. The requirement in 
Rule 14 that the energy produced be sold to the 
sponsoring utilities (except for sales to municipal 
and cooperative utilities) and the regulatory 
approvals relating to the financings of the power 
supply company satisfy the main objectives of 
section 10 without additional review by this 
Commission. Such an acquisition does not enlarge 
the service area of any sponsoring electric utility 





‘A “holding company” is defined in section 
2(a)(7)(A) as “any company which directly or 
indirectly owns, controls, or holds with power to vote, 
10 per centum or more of the outstanding voting 
securities of a public utility company...” A “holding 
company” and its subsidiaries must register under 
section 5 of the Act, unless exempt under section 
3(a) of the Act. 


7Section 9(a)(2) provides: “Unless the acquisition 
has been approved by the Commission under 
section 10, it shall be unlawful for any person... to 
acquire, directly or indirectly, any security of any 
public utility company, if such person is an affiliate 
[under section 2(a)(11)(A)] of such [public utility] 
company and of any other public utility or holding 
company, or will by virtue of such acquisition 
become such an affiliate.” 


3If any company owns five percent or more of the 
voting securities of one public utility company or ofa 
holding company, it is an “affiliate” of that company 
within the meaning of section 2(a)(11)(A) of the Act. 


‘See Middle South Utilities, Inc., HCAR No. 18437 
(June 4, 1974); Maine Yankee Atomic Power 
Company, 43 SEC 764 (1968); Vermont Yankee 
Nuclear Power Corporation, 43 SEC 693 (1968); 
Connecticut Yankee Atomic Power Company, 41 
SEC 705 (1963); Southern Electric Generating 
Company, HCAR No. 13210 (June 28, 1956); 
Yankee Atomic Electric Company, 36 SEC 552 
(1955); Mississippi Valley Generating Company, 36 
SEC 159 (1955); Electric Energy, Inc., 34 SEC 586 
(1953); Ohio Valley Electric Corporation, 34 SEC 323 
(1952); Central Illinois Public Service Company, 32 
SEC 202 (1951); Wisconsin River Power Company, 
27 SEC 539 (1948). 
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company, nor, in terms of the Act, frustrate effective 
local regulation of the sponsoring companies. It does 
no more than provide a sponsoring utility a source of 
supply to serve existing or future needs. These are 
the assumptions upon which the exemptions under 
Rules 14 and 15 are predicated. 


The proposed rules were published for comment 
July 22, 1980 (HCAR No. 21661) (45 FR 49954, July 
28, 1980). Twenty-nine letters of comment were 
received, all but one in favor of the proposed rules 
with suggested amendments. The rules, as now 
adopted, have been revised in light of the comment 
and have been clarified in other respects.’ ie 
American Public Power Association (“APPA”) is 
opposed in principle for reasons discussed below. 


The exemption under Rule 14 applies to an electric 
utility company provided it is not an “affiliate” of any 
other company under clause (B) of section 
2(a)(11).° This requirement limits the exemption to 
an independent utility that is not under the influence 
or control of another company as an affiliate or 
subsidiary of such other company. An affiliation 
under clause (B), when linked to the affiliations 
subject to section 9(a)(2), would result in an affiliate 
chain of a kind that might not meet the standards of 
section 10, particularly section 10(b)(3).® In this 
respect the limitation in the rule is consistent with 
section 10. 


Rule 14 does not deny an exemption to a sponsoring 
company that, by reason of the voting securities it 
owns, has subsidiaries or affiliates as defined in 
clause (A) of section 2(a)(11). Indeed, the affiliate 
acquisition exempted by Rule 14 from section 
9(a)(2) assumes that the sponsoring company has 
at least one other utility affiliate under clause (A). Nor 
does it preclude the sponsoring company from 
affiliate acquisitions of other electric utilities or of 
other power supply companies. Acquisitions by a 
registered holding company, directly or through a 
subsidiary, are governed by sections 9(a)(1) and 10. 
Rule 14 provides an exemption from section 9(a)(2), 
which applies to affiliate acquisitions by “any 
person”’ other than a registered holding company or 
its subsidiary. Rule 14 does not apply to the latter 
acquisition, but that does not affect exemptions 
under the rule for other participating utilities. 


In response to comments, Rule 14(a)(1) substitutes 
approval by “a regulatory authority” for “the 
regulatory authorities.” An acquisition by a 
sponsoring utility may require approval by more 
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than one such authority, depending on the laws to 
which it is subject. For purposes of the rule one 
approval is sufficient. 


The required authorization extends also to the 
obligation by the sponsoring companies to provide 
funds to the power supply companies pursuant to a 
capital funds agreement among the _ utility 
companies or a guarantee of their debt obligations. 
These are essential to effective review of project 
financing by the authorizing agencies. During the 
construction of its facilities, the power supply 
company has no revenues of income to supply any 
construction funds. Some of the funds are provided 
by the sponsoring utilities by a purchase of common 
stock. A far greater proportion of the capital funds 
are obtained from other sources, mostly institutional 
lenders. The obligations to them are supported or 
secured by the investment and _ financial 
commitments of the sponsoring companies, which 
are normally in proportion to their respective power 
entitlements. 


When a utility company proposes to become a 
participating member in a power supply company, it 
must and does consider the extent or magnitude of 
the obligations or guarantees it is required to 
undertake. In fact these commitments are essential 
to the project’s financing. It is not to be assumed 
that, in reviewing proposed financings of the power 
companies or the capital investments by the 
participating companies, regulatory agencies would 
or should be content with less. That is not to say that 
Rule 14 requires that these commitments shall be 
separately reviewed by the regulatory agencies. All 
that the rule requires is a determination that the total 
obligations or commitments by the participating 
utilities have been expressly considered and found 





5Under clause (B) of section 2(a)(11) an “affiliate” of 
a specified company is defined as “any company 5 
per centum or more of whose outstanding voting 
securities are owned, controlled, or held with power 
to vote, directly or indirectly, by such specified 
company...” 


6Section 10(b)(3) provides that approval be granted 
unless “such acquisition will unduly complicate the 
capital structure of the holding company system of 
the applicant...” 


“és 


7Under section 2(a)(1) means “an 


individual or company.” 


“person” 
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acceptable by the regulatory agencies when 
granting the required authorization for the 
transactions that have been submitted to them. 


The requirement in subsection (a)(2) of the rule that 
the electric energy produced by the power supply 
company shall be sold to the sponsoring companies 
does not restrict resale by them. The business of an 
electric utility company is to sell electric energy, at 
retail or wholesale, so that all of its energy is normally 
subject to sale. The terms of resale are governed by 
the Federal Power Act or state laws, not by the 
Holding Company Act, whether jurisdiction over 
acquisitions under section 9(a)(2) is exercised by 
order or exemption by rule. Subsection (a)(2) rests 
on the basic assumption of Rule 14 that participation 
of each sponsoring utility is for the purpose of 
securing additional capacity for its own needs. ‘In 
this respect subsection (a)(2) is in accord with the 
policy of section 10 as expressed in subsection 
(c)(2) thereof.® 


Rule 14 includes a transmission company in its 
definition of a “power supply company.” A 
transmission company does not normally buy or sell 
the energy it transmits. Subsection (a)(2) has been 
revised accordingly to allow for transmission to the 
sponsoring utility or to its customers. 


Subsection (a)(3) of Rule 14 has been revised to 
provide that the issuance of securities by the power 
supply company shall be expressly authorized by a 
regulatory authority having jurisdiction “over their 
issuance” rather than over “rates and services.” 
Rates and services of the power supply company will 
generally be regulated by the Federal Energy 
Regulatory Commission under the Federal Power 
Act, but under sections 204(a) and (f) of that statute 
its security issues may be subject to regulation by 
the regulatory agency of the state in which it is 
organized and operating. As revised, subsection 
(a)(3) of Rule 14 is consistent with that division of 
authority under the Federal Power Act. 


Rule 14(b) provides that if the voting securities of the 
power supply company are acquired by more than 
one sponsoring utility, the requirements for 
exemption under the rule “shall apply to each.” 
Some of the comment letters mistakenly infer that if 
one of the sponsoring utilities does not qualify for an 
exemption the exemption is not available to the 
others. The exemption under the rule, like section 
9(a)(2) itself, applies to affiliate acquisitions by each 
of the participating utilities. If a participating utility 
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does not qualify for the exemption that does not 
affect the exemption for the others. If a participating 
utility sells the voting securities it acquired, the 
purchaser's acquisition will be subject to section 
9(a)(2) unless exempt under Rule 14. The revision 
stating that the exemption requirements “shall apply 
independently to each” eliminates any question 
about what is meant. 


APPA objects to the exemption of Rule 14, citing 
Municipal Electric Association of Massachusetts v. 
SEC, 413 F.2d 1052 (C.S.D.C. 1969). Inthat case the 
court reversed orders of the Commission that, 
without a hearing, had approved under the 
standards of section 10 the acquisition, by a group of 
New England utilities, of the common stocks of two 
companies, each organized to construct and operate 
nuclear power generating facilities. The 
Massachusetts municipal utilities requested a 
hearing, claiming that their exclusion from 
participation in these projects was contrary to the 
Federal antitrust laws. The court agreed that the 
municipals should have been granted a hearing and 
the opportunity to develop a record supporting their 
contentions.!° APPA urges that the exemption under 
Rule 14 deprives excluded utilities, including 
municipal utilities and cooperatives, of an 
adjudicatory forum to present those issues. 


The exemption from sections 9(a)(2) and 10, as 
provided by Rule 14, is not a grant of immunity from 
suit under Federal antitrust laws, and Rule 14 was 
not designed to foster exclusion of municipal and 


cooperative utilities. Rule 14 allows for their 
participation by the sale of electric energy to them 
without any equity or capital investment in the power 





8Section 10(c)(2) provides that the Commission 
shall not approve of the acquisition unless the 
Commission finds that the acquisition will bend 
toward the development of “an integrated public 
utility system.” 


Section 10(b)(1) provides for disapproval of the 
acquisition if it “will tend towards interlocking 
relations or the concentration of control of public 
utility companies, of a kind or to an extent 
detrimental to the public interest of the interest of 
investors or consumers.” 


After some hearing the parties reached a 
settlement, which the Commission approved. 
Vermont Yankee Nuclear Power Corp. and Maine 
Yankee Atomic Power Co., 44 SEC 396 (1970). 
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supply company. The Commission is satisfied that 
the exemption under Rule 14 is consistent with the 
policies of the Act as expressed in section 10. It does 
not share APPA’s apprehensions that the exemption 
will be turned against municipal or cooperative 
utilities or APPA’s assumption that only approval by 
order under section 10, issued after notice and 
opportunity for hearing, is necessary to assure their 
participation in the power supply company. 


One of the comment letters, although supporting the 
rules, prefers an amendment to section 2(a)(3) that 
would declare a power supply company not to be an 
“electric utility company.” The assumption 
underlying such an amendment is that, although a 
separate company, the power supply company, 
whether a corporation or a partnership, is only a 
source of supply of electric energy to its sponsoring 
utilities and in practical effect is a divisional unit 
within the operations of the utilities it serves. Itis the 
same assumption, as noted before, upon which the 
exemption of Rules 14 and 15 are predicted. If the 
power supply company were not an “electric utility 
company,” section 9(a)(2) would not apply to any 
affiliate acquisitions of its voting securities; the 
acquisition of their voting securities would not make 
the acquiring utility a “holding company;”!! and no 
exemptions from section 9(a)(2) or pursuant to 
section 3(a) would be needed. 


Rule 15 is adopted pursuant to section 3(a) which 
authorizes the Commission, by rule or order, to 
exempt five classes of holding companies. The 
exemption in section 3(a)(2) is for a public-utility 
company, operating in the state of its organization 
and contiguous states, that is a holding company 
because it has one or more public-utility 
subsidiaries. 


Rule 15 limits the exemption under section 3(a)(2) 
to a public-utility company that is an electric utility 
company and defines the exemption in terms 
related to the exemption under Rule 14. Subsection 
(a) of Rule 15 provides that an electric utility 
company is exempt pursuant to section 3(a)(2) if as 
a holding company it has one or more power supply 
companies as a subsidiary utility or utilities and the 
acquisitions are exempt under Rule 14. It further 
provides that if the electric utility otherwise qualifies 
for exemption pursuant to section 3(a)(2), by order 
or Rule 2(a)(2),'? that exemption is not affected by an 
affiliate acquisition exempt under Rule 14. The 
sequence in the acquisitions is not relevant. 
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Subsection (b) is for the special case in which the 
first affiliate acquisition with respect to a power 
supply company is not subject to section 9(a)(2), 
and Rule 14 is therefore not applicable. For that 
case, subsection (b) provides that the exemption 
under subsection (a) applies if the conditions for 
exemption under Rule 14 are satisfied. 


APPA objects to Rule 15 as well. It refers to the 
Pacific Northwest Electric Power Planning and 
Conservation Act, which was signed into law on 
December 5, 1980(P.L. 96-501). Section 9(h) of that 
statute declares the power supply company not a 
utility company and thus exempt or excluded from 
the definition in section 2(a)(3) of the Act. That 
legislation is a response to an anticipated regional 
shortage of electric generation and permits the 
utility companies in the region to provide additional 
facilities through jointly-owned companies. It differs 
from the pattern contemplated by Rule 14 inthatthe 
energy will be sold under contract to the Bonneville 
Power Administration for pooling with its own 
hydroelectric power and for redistribution to all 
utilities in the regional network, public and private. 
The Commission is satisfied that the Congress did 
not intend for that statute to provide a model or 
mandate for the exemptions the Commission is 
authorized to grant under the Act. For reasons 
previously discussed, the Commission considers 
Rules 14 and 15 consistent with the intent and 
purposes of the Act. 


The definition of “power supply company” in Rule 
14(c) is revised and is restated solely in terms of the 
included properties. The reference to ownership 
interests has been eliminated as not relevant to the 
definition. No change of substance is intended. 


It has been suggested that Rule 14 should be revised 





1A holding company as defined in section 2(a)(7)(A) 
is based on the ownership of voting securities (fn. 1 
supra) of a “public utility company,” which section 
2(a)(5) states is either “an electric utility company or 
a gas utility company.” 


2Rule 2 provides a procedure under which a holding 
company and every subsidiary thereof as such may 
claim an exemption pursuant to sections 3(a)(I) or 
3(a)(2) of the Act by filing a statement claiming such 
exemption, rather than by application and order. 
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to allow for participation by non-utility companies, 
either by extending the exemption to the non-utility 
companies or by providing that their participation 
would not affect the exemptions for the utility 
participants. These proposals might require 
republication for comment and in any case would 
delay adoption of Rules 14 and 15 as now drawn. 
Consideration of these proposals is deferred for 
further review to determine if there is a real and 
public need for non-utility participations and 
whether the present exemption, by order, under 
section 3(a)(3) is adequate. 


STATUTORY BASIS AND TEXT OF THE RULES 


The Securities and Exchange Commission hereby 
amends Title 17, Chapter || of the Code of Federal 
Regulations, pursuant to its authority under the 
Public Utility Holding Company Act of 1935 [15 
U.S.C. §79a et seq. and particularly sections 3(a), 
3(d) and 20(a) thereof [15 U.S.C. §§79c(a), 79c(d) 
and 79t(a)]] by adding §250.14 and §250.15toread 
as set forth below. This action is effective 
immediately oursuant to the Administrative 
Procedure Act [5 U.S.C. §553(d)(1)]. 


PART 250—GENERAL RULES AND REGULATIONS, 
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


§250.14 Exemption of acquisition of securities of 
power supply companies from section 9(a)(2) of the 
Act. 


(a) An electric utility company which is not an 
“affiliate” of any other company under clause (B) of 
section 2(a)(11) shall be exempt from section 
9(a)(2) of the Act with respect to the acquisition of 
any security of a power supply company, either 
directly or thorugh a wholly-owned company 
organized solely for that purpose, provided that: 


(1) The acquisition of any securities of the power 
supply company, including its voting securities, and 
any obligation by such electric utility company to 
provide funds to the power supply company 
pursuant to a capital funds agreement or guarantee 
of its debts, is authorized by a regulatory authority 
having jurisdiction over the rates and services of 
such electric utility company; (2) All of the voting 
securities of the power supply company are owned 
by one or more electric utility companies to which 
the power supply company sells all of its electric 
energy, or as atransmission company provides all its 
transmission services to them or their customers 
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(exclusive of any electric energy or transmission 
services which it sells to or provides to any person 
described in section 2(c) of the Act or to any rural 
electric cooperative association); and 


(3) The issue of securities by the power supply 
company (other than any security maturing not 
more than one year after the date of issue) is subject 
to express authorization by a regulatory authority 
having jurisdiction over their issuance. 


(b) If the voting securities of the power supply 
company are acquired by more than one electric 
utility company, the requirements of this rule shall 
apply independently to each (except that paragraph 
(a)(1) shall not apply to any person referred to in 
section 2(c) of the Act or to any rural electric 
cooperative association). 


(c) Definitions. 
(1) The term “electric utiltiy company,” as used in 


this rule, includes any person referred to in section 
2(c) of the Act. 


(2) The term “power supply company” means any 
company which owns and/or operates facilities for 
the generation or transmission of electric energy for 
sale to one or more electric utility companies, 


together with such other facilities as are incidental 
and functionally related thereto. 


(3) The term “voting security” shall have the same 
meaning as in section 2(a)(17) of the Act, including 
any voting interest that serves the same defined 
purpose. 


§250.15 Exemption of holding company and 
subsidiary companies under section 3(a)(2) of the 
Act. 


(a) When an electric utility company becomes a 
holding company with respect to one or more power 
supply companies in a transaction or transactions 
exempted under §250.14, the electric utility 
company, as such holding company, shall be 
exempt pursuant to section 3(a)(2) of the Act. If an 
electric utility company otherwise qualifies for an 
exemption pursuant to section 3(a)(2) of the Act, 
either by order or pursuant to §250.2(a)(2) of these 
rules, that exemption shall not be affected by an 
acquisition exempt under §250.14. 


(b) The exemption under paragraph (a) of this 
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section shall apply to an electric utility company 
whose acquisition, though not subject to section 
9(a)(2) of the Act, satisfies all the requirements 
provided by §250.14 for an exempt acquisition. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21882/January 14, 1981 


In the Matter of 


GEORGIA POWER COMPANY 
270 Peachtree Street, N.W. 
Atlanta, Georgia 30303 


(70-6543) 


NOTICE OF PROPOSAL TO ISSUE AND SELL FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Georgia Power 
Company (‘Georgia’), an electric utility subsidiary of 
The Southern Company, a registered holding 
company, has filed an application-delcaration with 
this commission pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”), designating 
Sections 6(b) and 12(c) of the Act and Rules 42 and 
50 promulgated thereunder as applicable to the 
proposed transaction. All interested persons are 
referred to the application-declaration, which is 
summarized below, for a complete statement of the 
proposed transaction. 


Georgia proposes to issue and sell up to 
$125,000,000 aggregate principal amount of its first 
mortgage bonds (“new Bonds”). The issuance of 
such new Bonds isto bein addition to the issuance of 
$50,000,000 principal amount of first mortgage 
bonds currently authorized for issuance by the 
Commission’s order of October 1, 1980 (HCAR No. 
21737). It is proposed that a portion of the new 
Bonds ("initial series”) will be issued in March, 1981 
concurrently, and as part of a series of bonds, with 
such previously authorized $50,000,000 principal 
amount of first mortgage bonds, and the remainder 
(“additional bonds”) will be issued not later than 
June 30, 1981. It is proposed that each series of new 
Bonds will have a term of not less than five nor more 
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than 30 years and will be sold at competitive bidding 
for the best price obtainable but for a price to 
Georgia of not less than 98% nor more than 101- 
3/4% of the principal amount thereof, plus accrued 
interest. The new Bonds will be issued under the 
Indenture dated as of March 1, 1941, between 
Georgia and Chemical Bank, as Trustee, as 
heretofore supplemented by various indentures 
supplemental thereto, and as to be further 
supplemented by Supplemental Indentures to be 
dated as of the first day of the month during which 
each series of new Bonds is issued. Georgia will 
decide on the term of each series of the new Bonds 
after the date of the respective public invitation fo 
decide on the term of each series of the new Bonds 
after the date of the respective public invitation for 
proposals and then in each case notify prospective 
bidders of its decision by telephone, confirmed in 
writing, not less than 72 hours prior to the time of 
each bidding. For such reasons, it is also proposed 
that in each such notice Georgia may designate a 
lesser aggregate principal amount of the new Bonds 
of the particular series to be issued and sold than 
that previously specified in the respective public 
invitation for proposals, and that Georgia reserve the 
right in its discretion to designate a principal amount 
or term for the new Bonds of a particular series 
different from that theretofore specified by notice to 
prospective bidders not less than 24 hours prior to 
the time of each bidding. 


None of the new Bonds will be redeemable for up toa 
five-year period commencing with the first day of the 
month of issuance, respectively, at a regular 
redemption price if such redemption is for the 


purpose or in anticipation of refunding such new 


Bonds through the use, directly or indirectly, of 
funds borrowed by Georgia at an effective interest 
cost to Georgia of less than the effective interest cost 
to Georgia of the respective series of new Bonds. 
Such limitation will not apply to redemptions at a 
special redemption price by operation of the sinking 
or improvement fund or the maintenance and 
replacement provisions of the above-mentioned 
Indenture or by the use of proceeds of released 
property. Georgia also will convenant that it will not 
redeem any of the new Bonds of a particular series, 
in any year prior to the fifth year after the issuance of 
such series, through the operation of the sinking or 
improvement fund provisions in a principal amount 
which would exceed the sinking or improvement 
fund requirement attributable to such series (i.e., 
1% of the aggregate principal amount of such 
series.) In addition, Georgia may make provision for 
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a mandatory cash sinking fund for the benefit of the 
new Bond of a particular series. Such mandatory 
sinking fund would retire up to 5% annually of the 
tial aggregate principal amount of the new Bonds 
- such series, commencing five years or later after 
the sale thereof. Georgia also may have the non- 
cumulative option in any year, commencing five 
years or later after the sale, of making an optional 
sinking fund payment in an amount not exceeding 
such mandatory sinking fund payment. 


Georgia may request by amendment hereto that 
such sale be expected from the competitive bidding 
requirements of Rule 50. Georgia proposes to use 
the proceeds from each sale of the new Bonds 
principally to finance its business as an electric 
utility company, including the repayment of 
outstanding short-term indebtedness, if any, andthe 
payment of costs incurred in its on-going 
construction program. 


A statement of the fees, commissions and expenses 
to be incurred in connection with the proposed 
transaction will be filed by amendment. The 
proposed transaction has been authorized by the 
Georgia Public Service Commission. It is stated that 
no other state or federal regulatory authority, other 
than this Commission, has jurisdiction over the 
-~ogposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 7, 1981, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
the filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicant-declarant at the above-stated 
address, and proof of service (by affidavit or, in case 
an an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered wil receive any notices 
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or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 
Release No. 606/January 12, 1981 


An order has been issued granting the application by 
Moran Energy, Inc. pursuant to Section 310(b)(1)(ii) 
under the Trust Indenture Act of 1939, declaring the 
trusteeship of First City National Bank of Houston 
under an existing qualified indenture and another 
indenture, not so qualified, but also unsecured, and 
under which indentures all debentures issued will 
rank equally and under pari passu, not so likely to 
involve a conflict of interest as to make it necessary 
in the public interest or for the protection of investors 
to disqualify First City National Bank of Houston 
from acting as Trustee under either of said 
indenture. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11543/January 9, 1981 


In the Matter of 

FINANCE FOR INDUSTRY LIMITED 
and 

FFI (UK FINANCE) LIMITED 

c/o Charles J. Johnson, Jr., Esq. 
Brown, Wood, Ivey, Mitchell & Petty 


1 Liberty Plaza 
New York, New York 10006 
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(812-4746) 


NOTICE OF FILING AN APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANTS FROM ALL PROVISIONS 
OF THE ACT 


NOTICE IS HEREBY GIVEN that Finance for Industry 
Limited (“FFI”) and FFI (UK Finance) Limited 
(“FFI(UK)”), the wholly-owned, principal asset- 
holding and operating subsidiary of FFi (FFI and 
FFI(UK) are collectively referred to as “Applicants”), 
filed an application on October 10, 1980, and 
amendments thereto on November 12, 1980, and 
December 12, 1980, for an order of the Commission 
pursuant to Section 6(c) of the Investment Company 
Act of 1940 (“Act”) exempting FFI and FFI(UK) from 
all provisions of the Act. All interested persons are 
referred to the application on file with the 
Commission for a statement of representations 
contained therein, which are summrized below. 


Applicants state that FFI’s principal office is located 
at 91 Waterloo Road, London SE1 8XP, England, and 
that its main activity is to act as a holding company 
for FFI(UK) and other subsidiaries of FFI, which are 
engaged, directly or indirectly, in financing small 
and medium-sized enterprises (through loans and in 
some cases subscription of new equity) and also 
large-scale projects, ship financing, leasing, 
industrial property development and consulting 
services for clients. According to the application, FFI 
was formed in 1973 for the purpose of combining in 
one organization the function of two existing 
financial institutions which were established to 
supply capital to British industry and commerce and 
to satisfy the need for a specialized financial vehicle 
to provide share and loan capital for small-and 
medium-sized businesses. 


As stated in the application, FFI’s consolidated 
assets as of March 31, 1980, were $2,111,873,000, of 
which loans accounted for approximately 54% and 
the remainder included an industrial plant and ships 
leased to customers (13%), irredeemable preferred 
stock and common stock of customers (8%), real 
estate under development and held for investment 
(5%) and equipment lease obligations (5%). 


Applicants state that at the close of the 1980 fiscal 
year, FFl’s subsidiaries had extended credit to 
approximately 3,100 customers, with over 99% of 
the total loans and advances to British borrowers, 
and that the interest on such loans accounted for 
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64% of FFl’s consolidated gross revenues. According 
to the application, neiter FFl nor FFI-UK) nor any of 
their subsidaries is engaged in securities brokerage 
activities. According to Applicants, financi 

proposals are specifically tailored to the 
requirements of each situation and may include a 
combination of loan and equity capital and the 
leasing or installment sale of plant and equipment; 
the equity element being included mainly in those 
cases where insufficient security is available for the 
loan requested or where the total amount of debt in 
the customer’s balance sheet would be excessive if 
the financing consisted wholly of loan credit. 
Applicants state that FFl’s policy limits such equity 
investments as well as industrial and commercial 
property assets in the aggregate to the total amount 
of FFl’s shareholders’ equity and requires that such 
securities be disposed of as market conditions 
permit. According to the application, the total dollar 
value of those equity investments by FFI or its 
subsidiaries on March 31, 1980, was $163,572,000. 


Applicants state that the funding of FFI and its 
subsidiaries is primarily derived from interest- 
bearing time deposits, and through the issuance of 
debentures and unsecured loan stocks (which are 
fixed-term, fixed-interest debt securities listed on 
The Stock Exchange, London, and held by 
institutions and the general public), bonds and, te 
minor extent, loans and other advances from ban 

At March 31, 1980, according to the Applicants, 
customer deposits represented $812,668,000, or 
49% of consolidated total liabilities, and the other 
major categories of such liabilities included 
debentures and unsecured loan stocks (23%), and 
Euro-bonds (10%), with the remaining 18% 
including shareholder funds, bank borrowing and 
current liabilities. Applicants further state that FFI 
has the benefit of an aggregate £400,000,000 
standby lending facility with its shareholder banks. 
Applicants also state that FFl’s share capital at the 
1980 fiscal year end amounted to $216,000,000, 
with a total shareholders’ equity of $314,600,000, 
and that all of the outstanding shares of FFI are 
owned by the Bank of England and the London and 
Scottish Clearing Banks. 


Applicants represent that as deposit-taking 
institutions licensed under the Banking Act of 1979 
(‘Banking Act’’), the United Kingdom's 
comprehensive banking statute, they are subject to 
extensive regulation by the Bank of England. 
According to the application, any such license may 
be refused, revoked or suspended unless the Bank 


Volume 21, No. 16, January 27, 1981 





—_—_——_ oF 


(ee 


—_—— _ i 


.t (D 


of England is satisfied that the standards laid down 
by the Banking Act (suitability of management and 
financial soundness) are met. In addition, when the 
standards cease to be met, including where the 
Bank of England considers the interest of 
depositors to be threatened, the Bank of England 
may give directions to a deposit-taking institution 
prohibiting certain transactions or requiring 
specified corrective action. Applicants represent 
that their licenses under the Banking Act require 
them to satisfy liquidity requirements specified by 
the Bank of England, to make adequate provision for 
meeting their obligations and to make regular 
disclosure of their financial position to their 
depositors and to the Bank of England. In addition, 
the application states that pursuant to the Protection 
of Depositors Act 1963, Applicants must, before they 
advertise for deposits and at other specified times, 
submit to the Department of Trade financial 
statements complying with that act. In addition, the 
Department of Trade has the power to inspect 
Applicants’ books and records. Applicants also state 
that the protection of depositors will shortly become 
an additional responsibility of the Bank of England 
under the Banking Act through establishment of a 
special fund for partial reimbursement to depositors 
in insolvent institutions. The Applicants state, 
moreover, that they are subject to further disclosure 
requirements because of their listing on The Stock 
Exchange, London. Finally, according to the 
Applicants, each of them is restricted by its Articles 
of Association to borrowing not more than seven 
times its share capital and reserves, adjusted to 
exclude the value of intangible assets and certain 
other amounts. 


According to the application, FFl proposes to issue 
and sell unsecured prime quality commercial paper 
notes (“Notes”) with maturities not to exceed nine 
months, in bearer form and denominated in United 
States dollars to finance a portion of FFI(UK)’s 
current transactions. Applicants represent that the 
Notes will be issued in the minimum denomination 
of $100,000 and that they presently intend that not 
in excess of $100,000,000 of the Notes will be 
outstanding at any one time. The Notes will not have 
any provisions for renewal at the option of FFI or the 
holder or for automatic rollover. The Notes will be 
direct liabilities of FFI and will rank pari passu 
among themselves and equally with all other 
unsecured unsubordinated indebtedness of FFI, 
including FFI’s deposit liabilities. The Notes will rank 
prior to any subordinated indebtedness of FFI and to 
claims of holders of FFI’s share capital. However, 
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each Note will be unconditionally guaranteed by 
FFI(UK) because, in view of the fact that FFI is 
primarily a holding company, the right of the holders 
of the Notes to participte in the assets of FFI(UK), 
whether upon is liquidation or reorganization or in 
any other distribution, might otherwise be subject to 
the prior claims of creditors of FFI(UK). The FFI(UK) 
guarantee will be a direct liability of FFI(UK) and will 
rank equally with all other unsubordinated 
indebtness of FFI(UK), including its deposit 
liabilities, and prior to any subordinated 
indebtedness of FFI(UK) and to claims of FFI as 
holder of FFI(UK)’s share capital. 


As stated in the application, FFI plans to sell the 
Notes without registration under the Securities Act 
of 1933 (“1933 ACT”), in reliance upon an opinion of 
its United States counsel that the offering will qualify 
for the exemption from the registration 
requirements of the 1933 Act provided for 
commercial paper by Section 3(a)(3) thereof. 
Applicants represent that they will not proceed with 
the proposed offering until they have received such 
an opinion letter. Applicants do not request 
Commission review or approval of such opinion 
letter, and the Commission epresses no opinion 
concerning the availability of any such exemption. 
Applicants further represent that the proposed issue 
of securities and all future issues of securities of 
either of the Applicants in the United States will have 
received, prior to issuance, one of the three highest 
investment grade ratings from at least one of the 
nationally recognized statistical rating organizations 
and that its United States counsel shall have 
certified that such rating has been received; 
provided, however, that no such rating will be 
required to be obtained with respect to any such 
issue if, in the opinion of its United States counsel 
(such counsel having taken into account for the 
purposes thereof the doctrine of “integration” 
referred to in various releases and no-action letters 
made public by the Commission), an exemption 
from registration is available with respect to such 
issue under Section 4(2) of the 1933 Act. 


Applicants state that the Notes will be sold to a 
commercial paper dealer inthe United States which, 
as principal, will reoffer them to investors in the 
United States. In certain cases, however, the 
commercial paper dealer may offer the Notes as 
agent. Applicants represent that the Notes will not be 
advertised or otherwise offered for sale to the 
general public, but instead will be sold to 
institutional investors, wealthy individuals and other 
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purchasers of the types that normally participate in 
the commercial paper market. Applicants 
undertake to ensure that the dealer will provide each 
offeree of Notes, prior to the sale of any Note to such 
offeree, with a memorandum describing the 
business of the Applicants and including the most 
recent publicly available fiscal year end balance 
sheet and income statement of Applicants audited 


by British auditors. Applicants represent that the_ 


aforementioned financial statements will be 
accompanied by a brief paragraph highlighting 
material differences between applicable British and 
United States generally accepted accounting 
principles. Applicants also represent that such 
memoranda will be at least as comprehensive as 
those customarily used in commercial paper 
offerings in the United States. Such memoranda will 
be updated promptly to reflect material changes in 
Applicants’ business or financial condition. 
Applicants further 
offerings of their securities in the United States 
(which Applicants state may include debt securities 
but will not include shares of capital stock) will be 
made only pursuant tc a registration statement 
under the 1933 Act, or pursuant to an opinion of 
special United States counsel that an exemption 
from registration under the 1933 Act is available, 
and on the basis of disclosure documents 
appropriate for such registration or exemption, and 
in any event at least as comprehensive as those used 
in the proposed offering. Each Applicant undertakes 
to ensure that such disclosure documents will be 
provided to each offeree who has indicated an 
interest in the securities then being offered by that 
Applicant, prior to any sale of such securities to suc 

offeree, except that, in the case of an offering a 


pursuant to a registration statement under the 1933 
Act, disclosure documents will be provided to such 
persons and in such manner as may be required hy 


the 1933 Act and the rules and regulations 
thereunder. Applicants consent to having any order 
granting the relief requested under Section 6(c) of 
the Act expressly conditioned upon their 
compliance with their undertakings regarding 
disclosure documents. 


Applicants represent that they will appoint a banking 
establishment or a corporation service company in 
the United States as their agent to accept service of 
process in any action based on any of the Notes or the 
FFI(UK) guarantee thereof in any state or Federal 
court by a holder of the Notes. Applicants further 
represent thta they expressly will accept the 
jurisdiction of any state or Federal court in the City 
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represent that any future . 


and State of New York with respect to any such 
action and that both their appointment of an 
authorized agent and their acceptance of 
jurisdiction wil be irrevocable until all amounts due 
and to become due with respect to the Notes have 
been paid. Applicants represent that each will 
similarly appoint an agent for service of process and 
accept jurisdiction in suits arising from any other 
offerings of securities that it may make inthe United 
States. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction or any class or 
classes of persons, securities or transactions, from 
any provision of the Act or of any rule or regulation 
under the Act, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicants request an order pursuant to Section 6(c) 
of the Act exempting each of them from all 
provisions of the Act. Applicants assert that, among 
other things, compliance by them with a number of 
substantive provisions of the Act would, as a 
practical matter, conflict with their operations and 
that they would thus be effectively precluded from 
making a public offering of their securities in the 
United States if they were required to register as 
investment companies and comply with such 
provisions of the Act. Applicants represent further 
that approval of their application would enhance the 
speciai cooperative relationship which exists 
between the United Kingdom (where the Applicants 
perform a significant public function through the 
financial support which they provide to industry and 
commerce) and the United States. Moreover, 
Applicants state approval of the application would 
facilitate FFl’s access to the United States capital 
market and would thus implement the general policy 
of the United States to minimize restrictions on 
capital flows between nations. In particular, 
according to the Applicants, approval would enable 
them to offer loans in the United Kingdom in United 
States dollars on competitive terms as an alternative 
to sterling by having access, on a more equal footing 
with United States lending institutions, to the United 
States capital markets but without obtaining any 
advantage over United States lending institutions 
under United States Federal or state banking laws. 
Applicants assert that they are subject to extensive 
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# 
regulations by British banking authorities and that 
they are significantly different from the type of 
institution that Congress intended the Act to 
regulate. The Applicants conclude that granting 
their requested exemptive order pursuant to Section 
6(c) of the Act would be appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. _ 


NOTICE IS FURTHER GIVEN that any interested 
person may, no later than February 3, 1981, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon the Applicants at the address stated above. 
Proof of such service (by affidavit or, in the case of 
any attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any noti¢es 
and orders issued in this matter, including notice of 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11544/January 9, 1981 


In the Matter of 


NATIONWIDE LIFE INSURANCE COMPANY 
AND 


NATIONWIDE VARIABLE ACCOUNT 
One Nationwide Plaza 
Columbus, Ohio 43216 


Volume 21, No. 16, January 27, 1981 


(812-4702) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 11 OF THE INVESTMENT 
COMPANY :ACT OF 1940 APPROVING CERTAIN 
OFFERS OF EXCHANGE AND PURSUANT TO 
SECTION 6(c) OF THE ACT GRANTING EXEMP- 
TIONS FROM SECTIONS 2(a)(32), 2(a)(35), 22(c), 
26(a), 26(a)(2)(C), 27(c)(1), 27(c)(2), and 27(d) OF 
THE ACT AND RULE 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Nationwide Life 
Insurance Company (“Nationwide Life”), a stock life 
insurance company organized under the laws of the 
State of Ohio, and its Nationwide Variable Account 
(the “Variable Account”), registered under the 
Investment Company Act of 1940 (the “Act”) as a 
unit investment trust (hereinafter “Applicants”), 
filed an application on July 18, 1980, and an 
amendment thereto on December 22, 1980, 
pursuant to Section 11 of the Act for an order 
approving certain offers of exchange, and pursuant 
to Section 6(c) of the Act, fer an order granting 
exemptions from Sections 2(a)(32), 2(a)(35), 22(c), 
26(a), 26(a)(2)(C), 27(c)(1), 27(c)(2), 27(d), and 
Rule 22c-1 of the Act, insofar as such exemptions 
are necessary to permit the transactions described 
below. All interested persons are referred to the 
Application on file with the Commission for a 
statement of the representations made therein, 
which are summarized below. 


Under the combination fixed and variable annuity 
contracts (the “Contracts”) proposed by Applicants, 
the purchasers will not be assessed a traditional 
front-end sales load at the time purchase payments 
are made. A purchaser may make a single purchase 
payment, an irregular series of periodic purchase 
payments, or a regular series of periodic purchase 
payments. The amount and frequency of purchase 
payments is discretionary with the purchaser, and 
no requirements are imposed except for minimum 
amounts of the initial purchase payments ($1,500 
for non-qualified contracts and $300 on an 
annualized basis for the first contract year for 
qualified contracts). The purchaser may allocate alli 
or a portion of each purchase payment among one or 
more of four sub-accounts of the Variable Account, 
each consisting of the shares of one of four mutual 
funds of the Mutual Investing Foundation managed 
by Heritage Securities, Inc., or to the general 
account of Nationwide Life. The Contracts provide 
for the accumulation of such purchase payments 
with accrued earnings, until the annuity 
commencement date selected by the purchaser, at 
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which time annuity payments begin as designated 
by the contract owner. 


The contract owner may, at any time prior to the 
annuity commencement date, withdraw some or all 
of the accumulated contract value. However, 
Applicants propose to assess a contingent deferred 
sales charge, which will be applied in the case of 
certain withdrawals by a contract owner from the 
contract value. The contingent deferred sales 
charge will equal 5 percent of the lesser of (1) all 
purchase payments received during the 96 months 
immediately prior to the valuation period during 
which the surrender is requested; or (2) the amount 
surrendered. The cumulative sum of all such 
charges, per contract owner, will never exceed 5 
percent of that owner’s purchase payments received 
during the 96 months immediately prior to the 
valuation period during which the surrender is 
requested; and no such charge will be made against 
any values which have been held under the 
Contracts for at least 96 months. 


An exception to the contingent deferred sales charge 
would permit certain surrenders without the 
imposition of a charge after the beginning of the 
third Contract year. Under the exception, a contract 
owner may redeem up to 10 percent of purchase 
payments made within 96 months immediately prior 
to the valuation period during which the surrender is 
requested without imposition of the contingent 
deferred sales charge. Therefore, the contingent 
deferred sales charge will apply only after an amount 
equal to 10 percent of such purchase payments has 
been redeemed free of such charges. 


When a surrender is requested to effect a cash 
withdrawal which does not qualify under the 
exception, the Custodian of the unit investment 
trust, The Huntington National Bank, of Columbus, 
Ohio, will surrender accumulation units equal in 
value to the amount of the cash withdrawal 
requested by the contract owner, plus the applicable 
contingent deferred sales charge. The requested 
cash withdrawal will then be remitted to the contract 
owner. The contingent deferred sales charge will be 
paid by the Custodian to Nationwide Life to 
reimburse it for the expenses incurred in connection 
with the sale of the Contracts. These expenses 
include commissions, promotional costs, sales 
administration, and similar sales related expenses. 


Other charges assessed by Nationwide Life under 
the Contracts include an annual contract 
maintenance charge of $30 per Contract and an 
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asset charge equal, on an annual basis, to 1.3 
percent of the daily net asset value of the assets of 
the Variable Account. The asset charge is composed 
of a mortality risk premium, equal to .8 percent, and 
an expense risk charge, equal to .5 percent. These 
charges are calculated solely to reimburse 
Nationwide Life for costs related to administration of 
the Contracts and the assumption of mortality and 
expense risks. 


Section 2(a)(35) 


Section 2(a)(35) of the Act defines “sales load” as 
the difference between the price of a security to the 
public and that portion of the proceeds from its sale 
which is received and invested or held for 
investment by the issuer, less any portion of such 
difference deducted for trustee’s or custodian’s fees, 
insurance premiums, issue taxes or administrative 
expenses or fees which are not properly chargeable 
to sales or promotional activities. Applicants assert 
that the proposed contingent deferred sales charge 
is consistent with the intent of the definition of “sales 
load” contained in the Act. While eliminating the 
traditional front-end sales load deduction from 
purchase payments, for reimbursement of sales 
expenses, Nationwide Life will continue to incur 
expenses related to the sale of the Contracts, 
including commissions paid to sales personnel and 
the costs of promotion and sales administration. The 
contingent deferred sales charge, therefore, would 
be retained by Nationwide Life to reimburse it solely 
for expenses related to the sale of the Contracts, 
which fit within the Section 2(a)(35) definition of 
sales load, but for the timing of the imposition of the 
charge. Applicants assert that the deferral of the 
sales charge, and making it contingent upon the 
occurrence of an event which might not occur, does 
not change the basic nature of this charge, which is 
in every other respect a sales charge. Nevertheless, 
Applicants have requested an exemption from the 
provisions of Section 2(a)(35), to the extent 
necessary, to implement the proposed pricing of the 
Contracts. 


Section 22(c) and Rule 22c-1 


Rule 22c-1 promulgated under Section 22(c) of the 


Act, in pertinent part, prohibits a registered 
investment company issuing a redeemable security 
from selling, redeeming, or repurchasing any such 
security except at a price based on the current net 
asset value of such security. Applicants submit that 
implementation of the contingent deferred sales 
charge is in no way violative of Section 22(c) or Rule 
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22c-1 promulgated thereunder. When a surrender is 

quested to effect a cash withdrawal, the price on 

demption will be based on the current net asset 
value. The contingent deferred sales charge will 
merely be deducted at the time of redemption in 
arriving at the contract owner's proportionate share 
or account value. However, Applicants have 
requested an exemption from the provisions of 
Section 22(c) and Rule 22c-1 thereunder, to the 
extent necessary, to offer the Contracts. 


Section 26(a) and Section 27(c)(2) 


Sections 26(a) and 27(c)(2) of the Act provide, in 
substance, that a registered unit investment trust or 
issuer of a periodic payment plan certificate and any 
depositor or underwriter for such investment 
company is prohibited from selling periodic 
payment plan certificates unless the proceeds of all 
payments, other than the sales load, are deposited 
with a qualified bank as trustee or custodian having 
the qualifications prescribed in Section 26(a)(1) and 
are held by such trustee or custodian under an 
agreement containing substantially the provisions 
required by Section 26(a). 


Applicants state that the provisions of Section 26(a) 

»re designed to assure performance of contractual 
voligations under periodic payment plans, to 
minimize the opportunities for misuse of the assets 
of unit investment trusts and to prevent sponsors 
from reaping hidden profits. However, because 
Nationwide Life is subject to extensive and rigorous 
supervision and control by the Ohio Insurance 
Department and the insurance department of each 
state in which it does business, Applicants contend 
that such supervision and control provides 
assurance against misfeasance and affords the 
essential protection of trusteeship. 


Although the assets of the Nationwide Variable 
Account will be held under a custodian agreement 
with the Huntington National Bank of Columbus, 
Ohio, a bank having the qualifications described in 
Section 26(a) of the Act, the agreement does not 
create a trust with respect to the assets of the 
Variable Account because Nationwide Life, as a life 
insurance company, must retain ownership of and 
control of the disposition of its property under Ohio 
Law. 


Under the foregoing circumstances, the Applicants 


 ntend that the dangers against which Section 
»(a) is directed are not present. Accordingly, an 
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exemption from Section 26(a) is requested, to the 
extent necessary, from the requirement that the 
assets be held in a trust. 


Sections 26(a)(2)(C) and 27(c)(2) 


Section 26(a)(2)(C) provides that no payment to the 
depositor of, or a principal underwriter for, a 
registered unit investment trust shall be allowed the 
trustee or the custodian as an expense. Applicants 
assert that the contingent deferred sales charge is 
not the typical kind of “expense” contemplated by 
Section 26(a)(2) and submit that the requirements 
of this section were not intended to preclude the 
depositor of a unit investment trust from taking a 
sales load. Applicants also assert that the contingent 
deferred sales charge is intended specifically and 
solely to reimburse Applicants for sales related 
expenses. The deferral of the imposition of this 
charge, and making it contingent upon an event 
which may never occur, do not change the basic 
nature of this charge as a sales charge to which 
Section 26(a)(2)(C) was not intended to apply. 


Section 27(c)(2) of the Act makes it unlawfule to sell 
any periodic payment plan certificate unless the 
proceeds of all payments on such certificates are 
deposited with a custodian having the qualifications 
described in Section 26(a)(1), and are held by such 
custodian under an agreement containing 
substantially the provisions required in Sections 
26(a)(2) and (3) of the Act. Section 27(c)(2) excepts 
deductions for sales load from the requirement that 
the proceeds be deposited with a custodian. 
Applicants assert that the contingent deferred sales 
charge is a sales load to which this exception should 
apply, and that deferring the imposition of the 
charge and making it contingent upon an event 
which might never occur should in no way be 
construed as violative of Section 27(c)(2). 


While Applicants assert the sections should be 
construed as set forth above, they nevertheless have 
requested exemptions from Sections 26(a)(2)(C) 
and 27(c)(2), to the extent necessary, to permit the 
imposition of the contingent deferred sales charge 
and to offer the Contracts. 


Applicants consent to the exemptions requested 
from Sections 26(a), 26(a)(2)(C), and 27(c)(2) 
being made subject to the following conditions: (1) 
that the charges to variable annuity contract owners 
from administrative services shall not exceed such 
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reasonable amounts as the Commission shall 
prescribe, jurisdiction being reserved for such 
purpose, and (2) that the payments of sums and 
charges out of the assets of the Account shall not be 
deemed to be exempted from regulation by the 
Commission by reason of the requested order, 
provided that the Applicant’s consent to this 
condition shall not be deemed to be a concession to 
the Commission of authority to regulate the 
payments of sums and charges out of such assets 
other than charges for administrative services; and 
Applicants reserve the right in any proceeding 
before the Commission or in any suit or action in any 
court, to assert that the Commission has no authority 
to regulate the payments of such other sums or 
charges. 


Section 27(c)(1) 


Section 27(c)(1) of the Act prohibits restrictions on 
the redemption of contracts of the nature of those 
which are the subject of this Application. Applicants 
submit that the assessment of a contingent deferred 
sales charge upon certain redemptions, which is 
fully disclosed in the prospectus, should not be 
construed as such a restriction on redemption. 
Applicants assert that the Contracts are still 
redeemable securities, whether the sales charge is 
imposed against the purchase payment at the time 
of purchase, or whether such charge is deferred and 
made contingent upon an occurrence at a later 
instant during the contract period. Applicants assert 
that this is particularly true where the deferral of the 
contingent sales charge until a redemption is 
effected has the general effect of increasing the 
contract value that is available for redemption, as 
compared with the contract value that would be 
available for redemption were the sales charge 
deducted from the purchase payment before 
investment on behalf of the owner. 


Sections 2(a)(32) and 27(d) 


Section 2(a)(32) of the Act defines “redeemable 
security” as any security under the terms of which 
the holder, upon its presentation to the issuer, is 
entitled to receive approximately his proportionate 
share of the issuer’s current net assets, or the cash 
equivalent thereof. Section 27(d) of the Act requires 
that the holder of a periodic payment plan certificate 
be able to surrender the certificate under certain 
circumstances with the recovery of certain front-end 
sales charges. Applicants submit that the imposition 
of the contingent deferred sales charge does not 
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violate Section 2(a)(32) or Section 27(d). Applicants 
assert that Sections 2(a)(32) and 27(d) both 
contemplate the assessment of a front-end sal 
load. However, Applicants contend that, with a 
contingent deferred sales charge, the net amount 
invested is the gross purchase payments. Thus, the 
owner’s proportionate share” or account value would 
be the gross purchase payments, plus or minus any 
increase or decrease in value, less the contingent 
deferred sales charge. Applicants assert that 
deferring the imposition of the sales charge in no 
way restricts the contract owner from receiving his 
proportionate share or the value of his account on 
redemption. Rather, the contingent deferred sales 
charge will merely be deducted at the time of 
redemption in determining that proportionate share, 
instead of being deducted from purchase payments. 
The contingent deferred sales charge defers the 
timing of the imposition of the sales charge and 
makes the charge contingent upon an event which 
might never occur. Applicants submit that this 
method of assessing sales charge permits the 
purchaser’s net amount invested to be increased, 
thus providing a benefit to the purchaser. 


Applicants suggest that the exemptions requested 
are appropriate and in the public interest, are 
consistent with the protection of investors, and a’ 
consistent with the purposes fairly intended by t! 
policy and provisions of the Act. 


Section 11 


Section 11(a) of the Act provides that it shall be 
unlawful for any registered open-end company or 
any principal underwriter for such company to make 
or cause to be made an offer to the holder of a 
security of such company or any other open-end 
investment company to exchange his security for a 
security in the same or another such company on 
any basis other than the relative net asset values of 
the respective securities to be exchanged, unless 
the terms of the offer have first been submitted to 
and approved by the Commission. Section 11(c) 
provides that, irrespective of the basis of exchange, 
the provisions of Section 11(a) shall be applicable to 
any type of offer of the exchange of the securities of 
registered unit investment trusts for the securities of 
any other investment company. 


Applicants request an order pursuant to Sections 
11(a) and 11(c) to permit contract owners, upon 
written request, to transfer up to 25% of their 
contract value from the Variable Account 
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Nationwide Life’s general account, or vice versa. 
Such transfers must be made prior to the earlier of 
the annuity commencement date or the death of the 
designated annuitant. However, no such transfers 
will be permitted prior to the first contract 
anniversary, or within 12 months of any prior 
transfer. Applicants also propose to permittransfers 
of Variable Account contract values among the sub- 
accounts of the Variable Account, pursuant to such 
terms and conditions as may be imposed by the 
mutual funds comprising the sub-accounts of the 
Variable Account. Both of such types of transfers 
described above shall be effected at “net asset 
value,” with no assessment of any kind of transaction 
or sales charge against owners for effecting such 
transfers. 


Applicants assert that the proposed transfer rights 
will afford contract owners the flexibility of choice 
between Nationwide Life’s general account 
investments and the shares of mutual funds having 
different investment objectives; and that the 
granting of these rights is in recognition of the 
potentially changing nature of owners’ investment 
objectives and retirement needs over the years. 


Applicants further assert that the proposed transfers 
involve only a change in a Contract’s underlying 
accumulation units, which are merely accounting 
units of measure to. quantify contract value, and, 
thus, do not involve an exchange of a unit investment 
trust security for the security of any other investment 
company. However, to avoid any questions that 
might be raised as to the applicability of Section 11, 
Applicants are requesting an order pursuant to 
Section 11, to the extent deemed necessary, to 
permit the proposed offer of transfer rights 
described above. 


Section 6(c) 


Section 6(c) of the Act provides that the 
Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities or transactions from any 
provision of the Act, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 29, 1981, at5:30 
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p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his/her interest, the 
reason for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he/she may 
request that he/she be notified if the Commission 
shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As., 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued, as of course, following 
January 29, 1981 unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17438/January 12, 1981 


Admin. Proc. File No. 3-4618 
In the Matter of 

RICHARD O. BERTOLI 

One Van Terrace 


Sparkill, New York 


OPINION OF THE COMMISSION 
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INVESTMENT COMPANY, INVESTMENT ADVISER, 
AND BROKER-DEALER PROCEEDINGS 


Grounds for Remedial Action 


PROHIBITED TRANSACTIONS BETWEEN INVEST- 
MENT COMPANY AND AFFILIATED PERSONS 


Where officer of registered investment company, 
who was an affiliate thereof, caused companies 
affiliated with him to engage in prohibited securities 
transactions with investment company, held, in 
public interest to impose six-month suspensions on 
officer. 


APPEARANCES: 
Richard O. Bertoli, pro se. 


Lawrence J. Toscano and Larry H. Irom, from the 
Commission's Division of Enforcement. 


Richard O. Bertoli appeals from the adverse decision 
of an administrative law judge. The law judge found 
that Bertoli, in effecting portfolio transactions on 
behalf of Fundamatic Investors, Inc. (“Fund”), a 
registered investment company, aided and abetted 
violations of Investment Company Act provisions 
prohibiting securities transactions between an 
investment company and its affiliated persons and 
violated antifraud provisions of the Securities 
Exchange Act. He concluded that Bertoli should be 
barred from association with any broker, dealer, or 
investment adviser, and prohibited from serving or 
acting in the capacities specified in Section 9(b) of 
the Investment Company Act.! The law judge further 
concluded that, after two years, Bertoli could apply 
to this Commission for permission to become so 
associated, and so serve or act, in a non-supervisory 
Capacity, upon an adequate showing of proper 
supervision. On the basis of an independent review 
of the record, we make the following findings. 


During 1972, when the transactions in question 
occurred, Bertoli was secretary-treasurer of Fund, 
and he alone made its investment decisions.? 
Section 17(a) of the Investment Company Act 
prohibits an affiliated person of a _ registered 
investment company, or an affiliated person of such 
person, acting as principal, knowingly to sell any 
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security to or purchase any security from such 
company. The law judge found that Raydop 
Corporation, rreelton Investments Limited, and 
Dopler & Co., Inc. (“Dopco”), then a registered 
broker-dealer, were each affiliated persons of 
Bertoli, who was an affiliated person of Fund. And 
Raydop, Freelton and Dopco each engaged in 
securities transactions with Fund that were 
prohibited by Section 17(a).° 


Bertoli does not contest the law judge’s findings that 
he was responsible for the transactions at issue. And 
it is clear that Raydop, Freelton and Dopco were each 
affiliated persons of Bertoli. Section 2(a)(3) of the 
Investment Company Act defines the term “affiliated 
person” of another person to include any person 
directly or indirectly controlled by such other 
person, and Bertoli exercised “a controlling 
influence over the management or policies” of each 
of the three companies in question.’ 


Raydop was a private hedge fund. During the 
relevant period, Bertoli was president and a director 
of Raydop, and he and his wife together owned about 
30% of the company. Bertoli admitted that, although 
both he and another director had the power to make 
Raydop’s investment decisions, Bertoli was the only 
one who did so. Freelton, another private hedge 





1The Section 9(b) prohibition includes serving or 
acting as an employee, officer, director, member of 
an advisory board, investment adviser or depositor 
of, or principal underwriter for, a registered 
investment company or affiliated person of such 
investment adviser, depositor, or principal 
underwriter. 


?Bertoli was also secretary and a director of Fund’s 
investment adviser, Fundamatic Management, Inc. 
As of the end of 1971, Fund’s net assets totaled 
about $325,000. In November 1972, a receiver was 
appointed for Fund, and it was ultimately liquidated. 


3On February 18, 1972, Raydop purchased 1,300 
shares of Dunbar Development corp. from Fund. On 
May 3, 1972, Raydop and Freelton each sold 1,000 
shares of Barclay Industries to Fund. Between April 
4 and September 11, 1972, Dopco engaged in 34 
principal transactions with Fund involving the 
purchase or sale of securities. 


‘See Section 2(a)(9) of the Investment Company Act. 
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fund, was almost entirely owned by Bertoli’s wife, 
and Bertoli, Freelton’s president, made _ its 
vestment decisions. 


During 1972, Dopco was a wholly-owned subsidiary 
of Paramount Leasing Corporation, of which Bertoli 
was secretary-treasurer and a director. Although 
Henry A. Dopler was president of Paramount and 
Dopco, Bertoli admitted that he was “brought in” to 


Dopco in October 1971 to “generally administer the 
firm.”® 


We conclude, as did the law judge, that Bertoli 
willfully aided and abetted violations of Section 
17(a) of the Investment Company Act with respect to 
Fund’s securities transactions with Raydop, Freelton 
and Dopco.® 


Bertoli renews his motion to dismiss these 
proceedings, and a request for a hearing thereon, 
that he made to the administrative law judge. He 
argues that his defense was prejudiced by “undue 
delay” between completion of our Division of 
Enforcement’s investigation and the institution of 
these proceedings in January 1975, and seeks a 
earing in order to examine Commission staff 
iembers with respect to such delay. 


Bertoli’s contentions are without merit. Our staff took 
the investigative testimony of one of the original 
respondents in these proceedings as late as April 
1974. Moreover, as the law judge concluded, Bertoli 
has failed to demonstrate that he suffered any 
prejudice either because of the death of certain 
potential witnesses or the faulty memory of others.’ 
We accordingly affirm the law judge’s denial of 
Bertoli’s motion and the request for a hearing 
thereon. 


IV. 


Bertoli engaged in serious misconduct. As the law 
judge pointed out, his regime at Fund “was 
characterized by self-dealing.” Moreover, this is not 
the first disciplinary action we have taken against 
Bertoli. We recently found in another proceeding 
that Bertoli defrauded customers of his brokerage 
firm by failing to deliver their fully paid stock, and 
also defrauded other brokers in connection with 
short sales of securities which he and his agent 
falsely represented were long.® In addition, on the 

isis of his plea of nolo contendere, Bertoli was 
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recently convicted of extensive violations of mail 
fraud and securities law provisions.? 


Nevertheless, as noted above,!° we have concluded 
that, on the basis of the record before us, the findings 
of fraud made by the law judge cannot be sustained. 
Under the circumstances, we consider that a 
substantial reduction should be made in the 
sanctions he imposed. Accordingly, we shall reduce 
the bars assessed by the law judge to six-month 
suspensions.!! 





5Bertoli further testified that his function at 
Paramount was to be a “watchdog” over Dopco. 
Moreover, according to Paramount’s annual reports 
on Form 10-K for the fiscal years ended September 
30, 1971 and 1972, Bertoli was a “parent” of 
Paramount, i.e., a person controlling Paramount. As 
such, he indirectly controlled Dopco. 


*The law judge also found that Bertoli violated 
antifraud provisions of the Exchange Act in 
connection with certain other securities transac- 
tions that he effected for Fund’s portfolio. However, 
on the basis of our review of the record, we are 
unable to conclude that the fraud allegations against 
Bertoli have been sustained by clear and convincing 
evidence. 


7In addition, as the law judge pointed out, Bertoli’s 
contentions rest in part on the delay following 
institution of these proceedings but prior to the 
beginning of hearings. That delay was largely 
occasioned by motions of Bertoli and another 
respondent to suppress various documents that our 
staff had indicated it would introduce into evidence, 
and hearings and those motions. The motions were 
ultimately withdrawn in July and August 1978, and 
hearings on the merits of this case began in 
November of that year. 


8Richard O. Bertoli, Securities Exchange Act Release 
No. 16220 (September 25, 1979), 18 SEC Docket 
486. 


9United States v. Richard O. Bertoli, et al., No. 77-236 
(D.N.J.). 


10See rn. 6, supra. 
1m Richard O. Bertoli, supra, 18 SEC Docket at 491- 
492, we barred Bertoli from association with any 


broker or dealer. That bar is unaffected by our action 
herein. 
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An appropriate order will issue.!? 


By the Commission (Commissioners LOOMIS, 
EVANS and FRIEDMAN); Chairman WILLIAMS and 
Commissioner THOMAS not participating. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11545/January 12, 1981 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 745/January 12, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17438/January 12, 1981 


Admin. Proc. File No. 3-4618 
In the Matter of 


RICHARD O. BERTOLI 
One Van Terrace 
Sparkill, New York 


ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that Richard O. Bertoli be, and he hereby 
is, prohibited for a period of six months from serving 
or acting as an employee, officer, director, member 
of an advisory board, investment adviser or 
depositor of, or principal underwriter for, a 
registered investment company or affiliated person 
of such investment adviser, depositor, or principal 
underwriter; and it is further 


ORDERED that Richard O. Bertoli be, and he hereby 
is, suspended from association with any investment 
adviser, broker or dealer for a period of six months; 
and it is further 





12We have considered all of Bertoli’s contentions. His 
exceptions to the initial decision are overruled or 
sustained to the extent that they are inconsistent or 
in accord with the views expressed in this opinion. 
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ORDERED that the above prohibition and 
suspensions shall be effective as of the opening of 
business on February 2, 1981. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11546/January 13, 1981 


In the Matter of 


SECURITY BOND FUND, INC. 
SECURITY EQUITY FUND, INC. 
SECURITY INVESTMENT FUND, INC. 
SECURITY ULTRA FUND, INC. 

LIFE INSURANCE INVESTORS, INC. 
and 

SECURITY DISTRIBUTORS, INC. 
Security Benefit Life Building 

700 Harrison Street 

Topeka, Kansas 66636 


(812-3695) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER AMENDINGA PREVIOUS ORDER GRANTING 
EXEMPTION FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT AND RULES 22d-1 AND 22d-2 
THEREUNDER PURSUANT TO SECTION 6(c) OF 
THE ACT AND PERMITTING OFFERS OF EXCHANGE 
PURSUANT TO SECTION 11(a) OF THE ACT 


NOTICE IS HEREBY GIVEN that Security Bond Fund, 
Inc. (“Bond”), Security Equity Fund, Inc. (“Equity”), 
Security Investment Fund, Inc. (“Investment”), 


Security Ultra Fund, Inc. (“Ultra”), and Life 
Insurance Investors, Inc. (“Investors”) (collectively 
referred to as the “Funds’), open-end, diversified 
management investment companies registered 
under the Investment Company Act of 1940 (“Act”), 
and Security Distributors, Inc. (“Distributors”) 
(collectively referred to with the Funds as 
“Applicants”), filed an application on November 10, 
1980, and an amendment thereto on December 15, 
1980, requesting an order of the Commission 
amending in the manner described below an earlier 
order of the Commission dated December 19, 1974 
(Investment Company Act Release No. 8621). Tr 

earlier order, pursuant to Section 11(a) of the Ac«, 


Volume 21, No. 16, January 27, 1981 





permitted all the Funds, except Investors, to 
exchange their shares for shares of Bond on a basis 
other than their relative net asset value per share at 
the time of the exchange, and, pursuant to Section 
6(c) of the Act, exempted such exchanges from the 
provisions of Section 22(d) of the Act and Rules 22d- 
1 and 22d-2 thereunder. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


According to the application, Security Cash Fund, 
Inc. (“Cash”), is a “money market” fund which is 
registered under the Act as an open-end, diversified 
management investment company. There is no 
sales charge on the sale of shares of Cash. 


Distributors, as principal underwriter for each of the 
Funds, maintains a continuous public offering of 
Fund shares at their respective net asset values plus 
a sales charge. At present, the sale charges on sales 
of Bond shares are 2.75% of the offering price in 
transactions of less than $100,000, 1.75% of the 
offering price in transactions $100,000 and over but 
less than $1,000,000 and 0.75% of the offering price 
in transactions of $1,000,000 and over. The 
applicable sale charge for shares of Equity, Ultra, 
Investment and Investors varies with the quantity 
purchased in the transaction, as follows: 


Size of Transaction 
at Offering Price 


Sales Load (as percentage 
of Offering Price) 


RM TY BRIO: ook os ne dee cewsadieds 8.50% 
$10,000 but less than $25,000 ............ 7.75% 
$25,000 but less than $50,000 ............ 6.25% 
$50,000 but less than $100,000........... 4.75% 
$100,000 but less than $250,000.......... 3.75% 
$250,000 but less than $1,000,000........ 2.75% 
Rs i ee 1.75% 


Applicants state that shares of each of the Funds, 
other than Bond, which have been owned thirty days 
or more, may be exchanged for shares of any of the 
other Funds, including Bond, on the basis of the 
relative net asset value per share at the time of 
exchange, without the payment of any sales charge. 
Applicants further represent that, pursuant to the 
order of the Commision dated December 19, 1974, 
stockholders of Bond are permitted to exchange 
shares of Bond for shares of any of the other Funds, 
except Investors, on the basis of their relative net 
asset value per share at the time of exchange, plus 
the sales charge described in the prospectus of the 
Fund whose shares are being acquired, less the 
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sales charge that was initially paid on such Bond 
shares being exchanged. Since the sales charge on 
the sale of Bond shares is generally less than the 
applicable sales charge for the other Funds, an 
investor acquiring shares of one of the Funds 
through an exchange of Bond shares initially 
purchased at the reduced sales charge pays 
approximately the same overall sales charge that 
would have been paid had the same number of 
shares of one of the funds been purchased directly. 


Cash now proposes to permit the stockholders of any 
of the Funds to exchange their shares of such other 
Fund for shares of Cash at their relative net asset 
value per share at the time of exchange, without a 
sales charge, which is the same basis on which 
shares of Cash are offered to the general public by its 
prospectus. 


Each of the Funds and the Distributor propose to 
permit stockholders of Cash who acquired their 
shares through direct purchase for cash, to 
exchange such shares for shares of the Funds upon 
the basis of their relative net asset values per share 
at the time of exchange, plus the sales charge 
described in the prospectus of the Fund issuing the 
new shares. Since there is no sales charge on the 
purchase of Cash shares, Applicants state that the 
sales charge on shares of the Fund acquired in the 
exchange would be the same as the sales charge on 
shares of the Fund offered to the general public by its 
prospectus. 


Each of the Funds and the Distributor further 
propose to permit holders of shares of Cash, which 
have been acquired upon the exchange of shares of 
one of the Funds for shares of Cash, to exchange 
such Cash shares for shares of the Fund on the basis 
of their relative net asset value per share. There will 
be no sales charge upon the issue of shares of the 
new Fund in exchange for such shares of Cash in 
those cases in which the sales charge of the original 
Fund was the same as the sales charge described in 
the prospectus of the Fund issuing shares in the 
exchange. In cases in which shares of Bond have 
been exchanged for shares of Cash, such shares of 
Cash will be exchanged for shares of the new Fund 
on the basis of their relative net asset value per share 
at the time of the exchange, plus a sales charge 
described in the prospectus of the Fund being 
acquired, less the charge paid on Bond shares at the 
time they were originally acquired. 


Each of the Funds and the Distributor proposes to 
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permit stockholders of Cash who acquired Cash 
shares through the reinvestment of dividends to 
convert those Cash shares into shares of the Funds 
on the basis of the relative net asset value of shares 
involved at the time of the exchange, without a sales 
charge. 


Investors and the Distributor propose to permit 
stockholders of the Funds, other than Bond, to 
transfer their shares into shares of Investors at 
relative net asset value at the time of the exchange, 
without payment of a sales charge. Investors and the 
Distributor further propose to permit the 
stockholders of Bond to exchange their Bond shares 
for shares of Investors on the basis of their relative 
net asset values per share at the time of the 
exchange, plus the sales charge described in the 
prospectus of Investors, less the sales charge paid 
on the Bond shares at the time they were originally 
acquired. Investors and the Distributor propose, 
however, that no additional sales charge will be 
imposed upon the exchange of shares of Bond which 
were acquired as a result of an exchange of shares of 
the Funds, or as a result of the reinvestment of 
dividends or capital gain distributions. 


In addition, Investors and the Distributor propose to 
permit stockholders of Bond who redeem their 
shares of Bond to have a one-time privilege for 30 
days after redemption, to the extent the redeemed 
Bond shares were eligible for the exchange privilege, 
to purchase shares of Investors up to the dollar 
amount of the redemption proceeds at a sales 
charge equal to the additional sales charge which 
would have been paid had the redeemed Bond 
shares been exchanged for shares of Investors. 


Section 11(a) of the Act provides that it shall be 
unlawful for any registered open-end company or 
any principal underwriter for such company to make 
or cause to be made an offer to the shareholder of a 
security of such a company or of any other open-end 
investment company to exchange his security for a 
security in the same or another such company on 
any basis other than the relative net asset values of 
the respective securities to be exchanged unless the 
terms of the offer have first been submitted to and 
approved by the Commission. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company or principal 


underwriter thereof shall sell any redeemable 
security issued by such company to any person 
except at a current offering price described in the 
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prospectus. Rule 22d-1 provides for exemption from 
Section 22(d) to the extent necessary to permit the 
sale of securities of a registered investment 
company at prices which reflect reductions in or 
eliminations of the sales load under certain stated 
circumstances. Rule 22d-2 provides for a further 
exemption from the provisions of Section 22(d) to 
the extent necessary to permit, without sales charge, 
reinvestment of the proceeds of a redemption made 
during the prior 30 days or the purchase with such 
proceeds of shares of another investment company 
which offers to exchange its shares for shares of the 
fund whose shares had been redeemed without any 
sales charge. 


Applicants state that the overall purpose of the 
exchange offers and arrangements is to permit a 
stockholder of any one of the investment companies 
in the Security group of funds, who wishes to change 
his investment objectives, to convert his investment 
to another fund in the group, without paying the full 
sales charge which would otherwise be applicable. 
Applicants further state, however, that if exchange 
offers to stockholders of Bond and to stockholders of 
Cash were made solely at relative net asset values, 
the exchanging stockholder would pay substantially 
less in sales charges on his investment in the Fund to 
be acquired than would other investors who 
purchased shares directly from that Fund for cash. 
According to the application, the terms of the 
exchange of Cash shares or Bond shares for shares 
of the other Funds (upon the basis of net asset values 
per share at the time of the exchange, plus the sales 
charge described in the prospectus of the 
investment company whose shares are being 
acquired, less the sales charge previously paid on 
the purchase of the prior investment company’s 
shares) are designed to discourage attempts to 
circumvent the higher sales charges paid by 
investors purchasing directly for cash from the Fund 
whose shares are being acquired. Applicants further 
represent that the exchange terms are guaged so 
that an investor acquiring shares of one of the other 
funds in the group through an exchange of Bond 
shares or Cash shares would pay approximately the 
same overall sales charge that he would have paid 
had he purchased the same number of shares of one 
of the other Funds directly. Applicants further assert 
that the terms of the exchange privilege appear to be 
consistent and compatible with the intent and spirit 
of Section 22(d) of the Act and the Rules 
promulgated thereunder since they would prevent 
an investor from purchasing shares of one of the 
Funds at a sales charge other than that described in 
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the prospectus through the device of purchasing 
shares of Bond or of Cash and subsequently 
exchanging those shares at net asset value for 
shares of one of the other Funds. 


Section 6(c) provides, in part, that the Commission, 
by order upon application, may conditionally or 
unconditionally exempt any person, security, or 
transaction or any class or classes of persons, 
securities, or transactions from any provision or 
provisions of the Act or any rule or regulation 
promulgated thereunder, if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


On the basis of the foregoing, Applicants submit that 
the proposed exemption is appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 9, 1981, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commissjon, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit’ or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11547/January 13, 1981 


In the Matter of 


FEDERATED CASH RESERVE TRUST 
421 Seventh Avenue 
Pittsburgh, PA 15219 


(811-3018) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Federated Cash 
Reserve Trust (“Applicant”), which is registered 
under the Investment Company Act of 1940 (“Act”) 
as an open-end diversified, management 
investment company, filed an application on 
October 21, 1980, requesting an order of the 
Commission, pursuant to Section 8(f) of the Act, 
declaring that Applicant has ceased to be an 
investment company as defined by the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant states that it registered under the Act on 
March 24, 1980, and that it simultaneously 
registered an indefinite number of its shares of 
beneficial interest of common stock under the 
Securities Act of 1933. According to the application, 
the registration of those shares became effective on 
April 2, 1980, at which time an initial public offering 
of those shares commenced. Applicant further 
states that it was dissolved pursuant to its 
Declaration of Trust and applicable state law on 
August 18, 1980. 


According to the application, on August 18, 1980, 
Applicant’s Trustees recommended to its 
shareholders that Applicant's affairs be wound up 
and terminated and that unanimous consent of 
shareholders approving such termination was 
obtained on August 18, 1980. Applicant states that it 
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voluntarily redeemed all of its 10,523,121 
outstanding shares at their $1 net asset value per 
share and that such redemptions were completed on 
August 18, 1980. Applicant further states that all its 
portfolio securities either matured or were sold to 
Money Market Management, Inc. (a money market 
fund registered under the Act) pursuant to Rule 6C- 
5(T) under the Act. According to the application, that 
liquidation resulted in transfer agent and 
administrative fees of $24,801.75, which were 
assumed by Federated Income Research Corp., 
Applicant’s investment adviser. 


Applicant states that as of the date of the filing of the 
application it had no assets or liabilities and was not 
a party to any litigation or administrative proceeding. 
Applicant further states that it is not engaged and 
does not propose to engage in any business activities 
other than those necessary for the winding up of its 
affairs and that there are no shareholders of 
Applicant to whom distribution in complete 
liquidation of their interests has not been made. 
According to the application, Applicant intends to 
file Articles of Dissolution with the Secretary of State 
of the Commonwealth of Massachusetts. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased to 
be an investment company as defined by the Act, it 
shall so declare by order and, upon taking effect of 
such order, the registration of such company under 
the Act shail cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 9, 1981, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
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Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11548/January 13, 1981 


In the Matter of 


McDONALD MONEY MARKET FUND, INC. 
2100 Central National Bank Building 
Cleveland, Ohio 44114 


(812-4779) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF SECTION 2(a)(4) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that McDonald Money 
Market Fund, Inc. (“Applicant”), an open-end, 
diversified management investment company 
registered under the Investment Company Act of 
1940 (“Act”), filed an application on December 5, 
1980, requesting an order of the Commission, 
pursuant to Section 6(c) of the Act, exempting 
Applicant from the provisions of Section 2(a)(41) 
and Rules 2a-4 and 22c-1 thereunder to the extent 
necessary to permit Applicant to compute its net 
asset value per share using the amortized cost 
method of valuation. All interested persons are 
referred to the application: on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that it is a “money market” fund 
designed as an investment vehicle for investors who 
desire to place assets in money market 
investments where the primary considerations are 
safety, liquidity and, to the extent consistent with 
these objectives, a high income return. According to 
the application, Applicant’s portfolio may be 
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invested in a variety of short-term money market 
instruments consisting of marketable securities 
issued by the United States government or its 
agencies or instrumentalities; certificates of deposit; 
bankers’ acceptances; repurchase agreements; and 
high grade commercial paper. Applicant further 
states that all its investments will consist of 
obligations maturing within one year from the date of 
acquisition, and the average maturity of all its 
investments will be 120 days or less on a dollar- 
weighted basis. 


As here pertinent, Section 2(a)(41) of the Act defines 
value to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (2) with respect 
to other securities and assets, fair value as 
determined in good faith by the board of directors. 
Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable 
security shall sell, redeem or repurchase any such 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for 
redemption or of an order to purchase or to sell such 
security. Rule 2a-4 adopted under the Act provides, 
as here relevant, that the “current net asset value” of 
a redeemable security issued by a registered 
investment company used in computing its price for 
the purposes of distribution and redemption shall be 
an amount which reflects calculations made 
substantially in accordance with the provisions of 
that rule, with estimates used where necessary or 
appropriate. Rule 2a-4 further states that portfolio 
securities with respect to which market quotations 
are readily available shall be valued at current 
market value, and that other securities and assets 
shall be valued at fair value as determined in good 
faith by the board of directors of the registered 
company. Prior to the filing of the application, the 
Commission expressed its view that, among other 
things: (1) Rule 2a-4 under the Act requires that 
portfolio instruments of “money market” funds be 
valued with reference to market factors, and (2) it 
would be inconsistent, generally, with the provisions 
of Rule 2a-4 for a “money market” fund to value its 
portfolio instruments on an amortized cost basis 
(Investment Company Act Release No. 9786, May 
31, 1977). 


Applicant states that experience indicates that two 
qualities are helpful in order to attract investment: 
(1) stability of principal and (2) steady flow of 
investment income. Applicant asserts that by 
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utilizing high quality money market instruments of 
short maturities combined with a stable net asset 
value, it would be possible to provide these features 
to investors. Applicant represents that its board of 
directors has determined in good faith that in light of 
the characteristics of Applicant, the amortized cost 
method of valuing portfolio securities is appropriate 
and preferable for Applicant and reflects fair value of 
such securities. According to the application, 
experience has shown that given the nature of 
Applicant’s policies and operations, there will be a 
relatively negligible discrepancy between prices 
obtained by market value methods and amortized 
cost valuation. Accordingly, Applicant requests 
exemptions from Section 2(a)(41) of the Act and 
Rules 2a-4 and 22c-1 thereunder to the extent 
necessary to permit Applicant to value its portfolio 
by means of the amortized cost method of valuation. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, from 
any provision under the Act or any rule or regulation 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Applicant expressly consents to the imposition of the 
following conditions in any order granting the relief it 
requests: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving 
portfolio management to Applicant’s investment 
adviser, Applicant’s board of directors undertakes— 
as a particular responsibility within the over duty of 
care owed to its shareholders—to establish 
procedures reasonably designed, taking into 
account current market conditions and Applicant's 
investment objectives, to stabilize Applicant’s net 
asset value per share, as computed for the purpose 
of distribution, redemption and repurchase at $1.00 
per share. 


2. Included within the procedures to be adopted by 
Applicant’s board of directors shall be the following: 


(a) Review by the board of directors, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of the net asset value 
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per share as determined by using available market 
quotations from Applicant's $1.00 amortized cost 
price per share, and maintenance of records of such 
review. 


(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds 1/2 of 1%, 
the board of directors will promptly consider what 
action, if any, should be initiated. 


(c) Where the board of directors believes the extent 
of any deviation from Applicant’s $1.00 amortized 
cost price per share may result in material dilution or 
other unfair results to investors or existing 
shareholders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which action may include: redemption of 
shares in kind; the sale of portfolio securities prior to 
maturity to realize capital gains or losses, or to 
shorten Applicant’s average portfolio maturity; 
withholding dividends; or utilizing a net asset value 
per share as determined by using available market 
quotations. 


3. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of 
maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity 
at the date of acquisition of greater than one year, or 
(b) maintain a dollar-weighted average portfolio 
maturity in excess of 1290 days. In fulfilling this 
condition, if the disposition of a portfolio instrument 
results in a dollar-weighted average portfolio 
maturity in excess of 120 days, the Applicant will 
invest its available cash in such a manner as to 
reduce its dollar-weighted average portfolio maturity 
to 120 days or less as soon as _ reasonably 
practicable. 


4. Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in condition 1 above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 
the easily accessible place) a written record of the 
board of directors’ considerations and actions taken 
in connection with the discharge of its 
responsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meetings. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act as though 
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such documents were records required to be 
maintained pursuant to rules adopted under Section 
31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements if any, to those 
United States dollar-denominated instruments 
which the board of directors determines present 
minimal credit risks, and which are of high quality as 
determined by any major rating service or, in the 
case of any instrument that is not rated, of 
comparable quality as determined by the board of 
directors. 


6. Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) was 
taken during the preceding fiscal quarter, and, if any 
action was taken, will describe the nature and 
circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 6, 1981, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 





To fulfill this condition, Applicant will use actual 
quotations or estimates of market value reflecting 
current market conditions selected by its board of 
directors in the exercise of its discretion to be 
appropriate indicators of value. The quotations or 
estimates utilized may include, inter alia, (1) 
quotations or estimates of market value for 


individual portfolio instruments or (2) values 
obtained from yield data relating to classes of money 
market instruments furnished by reputable sources. 
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Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11549/January 13, 1981 


In the Matter of 


TWENTIETH CENTURY INVESTORS, INC. 
and 

INVESTORS RESEARCH CORPORATION 
605 West 47th Street 

Kansas City, MO 64112 


(812-4330) 


NOTICE OF APPLICATION FOR A CONDITIONAL 
ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING CERTAIN TRANSACTIONS AND 
CLASSES OF TRANSACTIONS FROM THE 
PROVISIONS OF SECTION 17(e)(1) OF THE ACT 


NOTICE IS HEREBY GIVEN that Twentieth Century 
Investors, Inc. (“Twentieth Century”), registered 
under the Investment Company Act of 1940 (“Act”) 
aS an open-end, diversified management 


investment company, and Investors Research 
Corporation (“Research”) (collectively with 
Twentieth Century, “Applicants”), an investment 
adviser registered under the Investment Advisers 
Act of 1940, filed an application on July 3, 1978, with 
amendments on April 23, November 5, and 
December 26, 1979, and March 24, June 6, and 
December 1980, for a conditional order of the 
Commission pursuant to Section 6(c) of the Act, 
exempting certain past transactions and proposed 
classes of transactions from the provisions of 
Section 17(e)(1) of the Act. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Twentieth Century is a series company with two 
series of shares, one seeking capital appreciation 
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and the other current cash distributions. Research is 
investment adviser to Twentieth Century. Applicants 
state that in 1973 Research developed computer 
programs that enable it to analyze the revenues and 
earnings over the past twenty quarters of over 6,000 
publicly held companies, and that classify the 
companies according to their earnings and revenue 
characteristics. According to the application, the 
computer programs develop information which is 
applied to certain ideas, theories, concepts and 
techniques of stock selection developed by 
Research in conjunction with Richard H. Driehaus 
(“Driehaus”), currently an employee of Jessup & 
Lamont, Inc., a registered broker-dealer. Applicant 
argue that the information developed through the 
use of the computer programs is extremely valuable 
in managing Twentieth Century's two portfolios and 
that those programs have enabled Twentieth 
Century to enhance substantially its investmen 
performance. 


According to Administrative Proceeding File No. 3- 
4669 (incorporated by reference in the application), 
from August, 1973 to September, 1975 Research 
received payments from two broker-dealers for use 
of the computer programs developed by Research 
During that period, a substantial portion of Twentieth 
Century’s portfolio brokerage business was directed 
to those broker-dealers. In 1975, the Commission 
instituted administrative proceedings (the 
“Enforcement Proceeding’) against the two broker- 
dealers, Research, Driehaus and James E. Stowers; 
Research’s chief executive officer and principal 
owner, and president, director and portfolio 
manager of Twentieth Century. On May 1, 1978, the 
Commission found, inter alia, that Research had 
violated Section 17(e)(1) of the Act and, as a result 
censured Research (Investors Researc 

Corporation, Investment Company Act Release No 
10223). The Commission found that the leasing 
arrangement created a conflict of interest, giving 
Research an incentive to churn Twentieth Century’s 
two portfolios and making it less likely that Researc 

would be aggressive in negotiating with broker 
dealers concerning best price and execution of 
portfolio transactions on behalf of Twentiet 

Century. Research appealed the Commission’s 
decision, and the United States Circuit Court o 
Appeals for the District of Columbia affirmed the 
Commission’s censure of Research (Investors 
Research Corporation v. SEC, [Current] Fed. Sec. L. 
Rep. (CCH) para 97,526 (D.C. Cir. 1980). 


Applicants state that, during the pendency of the 
Enforcement Proceeding, Research permitted 
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Thomson & McKinnon Securities, Inc. (“Thomson & 
McKinnon”), to use its programs. Thomson & 
McKinnon paid $1,000 per month into an escrow 
account for a period of eight months and then 
ceased all payments when the administrative law 
judge entered his initial decision in which he found 
that the prior similar arrangements violated Section 
17(e)(1) of the Act. 


Applicants state that Research currently directs 
almost all of the portfolio brokerage business of 
Twentieth Century to Driehaus, that information 
from the computer programs is furnished to 
Driehaus because he utilizes the information to give 
investment advice to Research, and that Research 
finds Driehaus’ advice useful in managing Twentieth 
Century's portfolios. Applicants further state that 
Driehaus utilizes the information in recommending 
securities transactions to his other customers and 
thereby enjoys for his own use and _ orofit 
proprietary information which belongs to Research. 
Applicants represent that Driehaus is willing to pay 
for the information, but that because of the 
Commission’s decision in the Enforcement 
Proceeding, Driehaus is unable to pay, and Research 
is unable to accept, payment for the use of the 
programs. 


Section 17(e)(1) of the Act provides, in part, that it 
shall be unlawful for any affiliated person of a 
registered investment company, acting as agent, to 
accept from any source any compensation for the 
purchase or sale of any property to or for such 
registered company, except in the course of such 
person’s business as an underwriter or broker. 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
transaction, or any class or classes of persons or 
transactions, from any provision of the Act, if and to 
the extent that such exemption is necessary or 
appropriate in the public interest and consistent 
with the protection of invesotrs and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Without admitting that past or proposed payments 
violate any provisions of the Act, Applicants request 
a conditional order pursuant to Section 6(c) of the 
Act exempting from the provisions of Section 
17(e)(1) of the Act, to the extent necessary, the 
future receipt by Research of payments for the use of 
its computer programs by brokers to whom portfolio 
brokerage of Twentieth Century is directed. 
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Applicants suggest several conditions to such an 
order that they assert will respond to the 
Commission’s concerns in :the Enforcement 
Proceeding. Applicants argue that the following 
conditions would fulfill the prophylactic purpose of 
Section 17(e)(1) of the Act and would make the 
granting of the application by the Commission 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act: 


(1) The aggregate of all payments to Research from 
participating brokers will be limited to an amount 
that will not exceed the out-of-pocket cost to 
Research and its affiliates for the computer 
hardware and attendant system software needed for 
the operation of its programs.' 


(2) Research will submit quarterly reports to the 
board of directors of Twentieth Century. These 
reports will include: (a) the portfolio turnover rate in 
the preceding quarter for each of Twentieth 
Century’s two portfolios, as compared with their 
respective rates for the preceding three years and an 
identification and explanation of any portfolio 
transaction during the quarter where a security was 
sold within sixty days of its purchase; (b) the 
brokerage commission rates paid in the preceding 
quarter to participating brokers, together with the 
brokers’ rates charged other customers (and an’ 
annual letter from the independent auditors of 
participating brokers affirming that Twentieth 
Century had received “most favored customer” 
treatment from the participating brokers); (c) an 
evaluation of the quality of execution provided by the 
participating brokers, including identification and 
explanation of any portfolio transaction where a 
participating broker failed to comply with special 
instructions, where there was an unauthorized 
material delay in executing an order, where a sale 
was made ata price less than 95% of the price atthe 
time of placing a sell order, or where a purchase was 
made at more than 105% of the price of the security 
at the time of placing a buy order. 


(3) Twentieth Century's board of directors will review 
the quarterly reports and will evaluate Research’s 
performance in dealing on behalf of Twentieth 
Century with the participating brokers. After the 
review of each report, the board will vote on whether 





‘Applicants represent that such costs were $8,217 in 
the month of July, 1979. 
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to approve Research’s actions. Approval by a 
majority of Twentieth Century's full board of 
directors and by a majority of its disinterested 
‘rectors will be required in order that the leasing 
.rangements continue without compensation for 
harm. 


(4) Research agrees to reimburse Twentieth Century 
for any harm to Twentieth Century that might result 
from the leasing arrangements between Research 
and the participating brokers as a result of excess 
portfolio turnover, excessive brokerage expenses, or 
poor execution of portfolio transactions. To obtain 
reimbursement for harm, a majority of Twentieth 
Century's disinterested directors must request it. 
Research will pay, without recourse, any such 
requested amounts that do not exceed amounts it 
received from participating brokers during the 
quarter or quarters for which reimbursement is 
sought. With regard to claims for reimbursement in 
excess of leasing payments received from 


participating brokers in the quarter in question, 
Research reserves the right to present a good faith 
defense to a court of competent jurisdiction. 


(5) Research will lease its computer programs only 
to brokers that agree to provide brokerage services 
to Twentieth Century at commission rates that are 
‘a) at least as favorable as those charged their most 

vored customers on transactions of similar 
magnitudes to those of Twentieth Century and (b) no 
greater than usual and customary brokerage 
commission rates. 


Applicants also request an order pursuant to Section 
6(c) of the Act exempting from the provisions of 
section 17(e)(1) of the Act the receipt by Research of 
the payments (with interest) made into escrow by 
Thomson & McKinnon for use of the computer 
programs during the pendancy of the administrative 
hearing in the Enforcement Proceeding. Applicants 
represent that those payments were $1,000 per 
month and that Research's out-of-pocket costs for 
computer hardware and system software during that 
period were approximately $6,000 per month. 
Applicants further represent that, during the period 
covered by the escrowed payments, the portfolio 
turnover rates for each of Twentieth Century's two 
portfolios were less, on an annualized basis, than 
they had been in each of the three prior calendar 
years. Applicants further represent that the 
brokerage services pru ‘ed by Thomson & 
McKinnon during the period of the escrowed 
payments were of acceptable quality and at a 

»asonable price. Applicants assert that an order 
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pursuant to Section 6(c) of the Act permitting 
Research to receive the escrowed payments would 
be appropriate in the public interest and consistent 
with the protection of investors and the purposes 


fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 9, 1981, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11550/January 13, 1981 


In the Matter of 


MOSHER, INC. 

2777 Allen Parkway 

Houston, Texas 77019 

and 

MARYLAND CASUALTY COMPANY 
2727 Allen Parkway 

Houston, Texas 77019 


(812-4765) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROM THE 
PROVISIONS OF SECTION 17(a) OF THE ACT AND 
PURSUANT TO SECTION 17(d) OF THE ACT AND 
RULE 17d-1 THEREUNDER PERMITTING 
PARTICIPATION IN THE PROPOSED TRANSACTION 


On December 19, 1980, a notice was issued 
(Investment Company Act Release No. 11498) of an 
application filed on November 10, 1980, and an 
amendment thereto on December 5, 1980, by 
Maryland Casualty Company (“Maryland Casualty”), 
a Maryland corporation, and a_ wholly-owned 
subsidiary of American General Insurance 
Company, and Mosher, Inc. (the “Fund”), registered 
under the Investment Company Act of 1940 (the 
“Act’) as a closed-end, diversified management 
investment company for an order of the Commission 
pursuant to Section 17(b) of the Act exempting from 
the provisions of Section 17(a) of the Act the 
proposed sale of shares of the common stock of the 
Fund to Maryland Casualty in exchange for cash or 
municipal securities having a fair market value 
equal to the net asset value of the shares of common 
stock and pursuant to Section 17(d) of the Act and 
Rule 17d-1 thereunder permitting the participation 
of the Fund in the proposed sale transaction under 
the provisions of the Stock Purchase Agreement. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. No request for a 
hearing has been filed and the Commission has not 
ordered a hearing. 


The matter has been considered, and it is found, on 
the basis of the information stated in the application, 
that the terms of the proposed transaction, including 
the consideration to be paid or received, are fair and 
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reasonable and do not involve overreaching on the 
part of any person concerned, and that the proposed 
transaction is consistent with the Fund’s investment 
policy and with the general purposes of the Act. It 
also found that the participation of the Fund in ti. 
proposed transaction is consistent with the 
provisions, policies and purposes of the Act, and that 
the Fund's participation is not on a basis less 
advantageous than that of any other participant. 
Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed sale of shares of the common 
stock of the fund to Maryland Casualty be, and 
hereby is, exempted from the provisions of Section 
17(a) of the Act, effective forthwith, and 


IT IS FURTHER ORDERED, pursuant to Section 17(d) 
of the Act and Rule 17d-1 thereunder, that said 
application to permit the participation of the fund in 
the proposed sale transaction under the provisions 
of the Stock Purchase Agreement be, and hereby is, 
granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11551/January 14, 1981 


CERTAIN PRIMA FACIE 
COMPANIES 


INVESTMENT 


ACTION: Final rule. 


SUMMARY: The Commission adopted a “safe 
harbor’ rule which deems certain companies having 
more than 40 percent of their assets invested in 
investment securities not to be investment 
companies. The rule reflects previous Commission 
orders declaring such companies not to be 
investment companies or to be exempt from the Act. 
Adoption of the rule obviates the need for issuers to 
apply for, and the Commission to grant, such orders 
on a case-by-case basis. 


EFFECTIVE DATE: Upon publication in the Federal 
Register. 
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FOR FURTHER INFORMATION CONTACT: Arthur J. 
Brown, Special Counsel (202) 272-2048 or Mark J. 
Mackey, Esq. (202) 272-3041, Investment Company 
Act Study Group, Division of Investment 
Management, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. 


SUPPLEMENTARY INFORMATION: The 
Commission today adopted rule 3a-1 [17 CFR 
270.3a-1] under the Investment Company Act of 
1940 [15 U.S.C. 80a-1 et seq.] (“Act”) which deems 
certain companies meeting the statutory definition 
of the term “investment company” in section 3(a)(3) 
of the Act [15 U.S.C. 80a-3(a)(3)] not to be 
investment companies. The reasons for the 
Commission’s proposing the rule were discussed 
thoroughly in Investment Company Act Release No. 
10937 (Nov. 13, 1979), 44 FR 66608 (‘Release No. 
10937”). Persons interested in a more detailed 
discussion of the rule should refer to that release. 


In response to its request for comments regarding 
the proposed rule, the Commission received letters 
from three commentators. Two of the commentators 
favored adoption of the rule, although one of these 
two commentators recommended certain 
modifications to the rule. The third commentator 
appeared to oppose the rule’s adoption. Upon 
considering these recommendations, the 
Commission has determined to adopt the rule 
substantially as proposed. 


One commentator believed that rule 3a-1 does not 
clearly state over what period of time an issuer’s net 
income after taxes is to be measured.! The 
Commission notes that the release proposing rule 
3a-1 refers to “present” income. Nevertheless, upon 
reconsidering this matter, the Commission believes 
it would be appropriate to define in more specific 
terms the period of time over which the issuer’s net 
income after taxes is to be measured. Accordingly, 
the Commission has modified the proposed rule to 
require that the rule’s income test be met for the last 
four fiscal quarters combined. 


The commentator also believes that the treatment of 
income from certificates of deposit under rule 3a-1 
is “ambiguous.” In the release proposing rule 3a-1, 
the Commission noted that whether certificates of 
deposit are to be considered cash items or 
investment securities for purposes of determining 
whether an issuer holding them is an investment 
company under section 3(a)(3) depends, generally, 
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on all the facts and circumstances.? The 
Commission also noted that, for purposes of 
determining compliance with the proposed rule, 
certificates of deposit typically should not be 
considered cash items absent convincing evidence 
of no investment intent.? The commentator objected 
to this approach apparently because of its lack of 
certainty. However, since for purposes of section 
3(a)(3) a certificate of deposit is often an investment 
security rather than a cash item, it would be 
inappropriate categorically to treat income from all 
certificates of deposit as income solely from a cash 
item or solely from investment securities. 
Accordingly, the Commission has decided to retain 
this aspect of the rule as proposed.’ 


The same commentator, noting that an issuer 
relying on the rule would be required to make certain 
determinations, recommended that it be made clear 
that the Commission, its staff, or an interested third 
party could challenge the accuracy of such 
determinations in an appropriate proceeding.® The 
Commission emphasizes that the adoption of rule 
3a-1 does not preclude such a challenge. 


This commentator also noted that in some cases the 
nature of an issuer's business would be more 
accurately reflected by requiring the issuer to 
consolidate its financial statements with those of its 





1Under proposed rule 3a-1, an issuer will be deemed 
not to be an investment company for purposes of 
section 3(a)(3) of the Act provided, inter alia, that no 
more than 45 percent of such issuer’s net income 
after taxes is derived from certain securities. 


*Release No. 10937, n. 4. 


3Release No. 10937, n. 29. 


4Of course, an issuer which is unsure whether it 


meets the rule’s income test can submit, in a no- 
action request or an application for an order, the 
issue of how such income should be treated. 


5The commentator noted as an example of such 
determinations that certain assets must be valued— 
for purposes of determining whether an issuer 
meets the rule’s requirement that no more than 45% 
of the value of an issuer’s total assets consist of 
certain securities—at their fair value as determined 
in good faith by the board of directors of the issuer. 
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majority-owned subsidiaries.© The Commission 
generally agrees.’ However, proposed rule 3a-1 
would not exclude an issuer from the definition of the 
term “investment company” set forth in section 
3(a)(1) of the Act [15 U.S.C. 80a-3(a)(1)].* 
Therefore, the Commission does not believe that it is 
necessary or appropriate to modify the proposed 
rule to require an issuer to consolidate its financial 
statements with those of any majority-owned 
subsidiaries.2 However, to avoid any potential 


confusion which might arise concerning the nature 
and scope of the exclusion provided by the rule, the 
Commission has determined to state more clearly in 
the text of the rule that rule 3a-1 only excludes an 
issuer from the definition of the term “investment 
company” set forth in section 3(a)(3) of the Act. 


Another commentator expressed concern that the 
proposed rule would prevent an issuer not meeting 
the rule’s requirements from relying on section 





6Under the proposed rule, the issuer would only 
consolidate its financial statements with any wholly- 
owned subsidiaries. The Commission noted in its 
release proposing rule 3a-1 that section 3(a)(3) of 
the Act requires unconsolidated financial 
statements presumably because consolidation of an 
issuer with a subsidiary which is majority-owned, but 
not wholly-owned, would distort the relative value of 
the issuer’s investment securities to its other assets. 
This distortion would occur since consolidation 
requires all the subsidiary’s assets to be included on 
the issuer’s balance sheet. See Release No. 10937 at 
n: 5. 


7Indeed, in proposing rule 3a-1 the Commission 
noted that an issuer which transferred assets to an 
affiliated person primarily for the purpose of 
avoiding the Act would not be able to rely on the 
proposed rule. See Release No. 10937 at n. 32. Of 
course, this is not completely dispositive of the issue 
raised by the commentator since an issuer may have 
transferred assets to a majority-owned subsidiary 
primarily for bona fide business reasons. 


8As proposed, the rule would deem certain 
companies not to be investment companies 
“[nJotwithstanding section 3(a)(3) of the Act.” 
Moreover, the Commission stated in its release that 
the proposed rule would except “companies which 
are investment companies solely by virtue of the 
definition stated in section 3(a)(3) of the Act, only for 
that period during which they comply with the rule’s 
Standards. Companies meeting the statutory 
definition of the term ‘investment company’ set forth 
in sections 3(a)(1) and 3(a)(2) of the Act. ..would not 
be excluded from the Act’s definition of investment 
company by the rule.” See Release No. 10937 at text 
following n. 28. 


3In its release proposing rule 3a-1, the Commission 
stated that: 


Since determining a company’s primary engage- 
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ment involves considering many factors, no specific 
guidelines can be established for concluding in all 
conceivable circumstances whether a company is 
an investment company. As a general rule, however, 
if a company has no more than 45 percent of its 
assets in—and derives no more than 45 percent of 
its income from—investment securities, it is 
primarily engaged in a business other than being an 
investment company. (Emphasis added.) 


Release No. 10937 at text following n. 26. 


Thus, a company could meet the requirements of 
the rule and yet nevertheless be primarily engaged 
in the business of investing, reinvesting or trading in 
securities. In addition to the situation described by 
the commentator, the Commission notes that an 
issuer which otherwise would have 45 percent of its 
assets consisting of investment securities could 
cause itself to become highly leveraged—for 
example, by purchasing real estate which was 
substantially covered by a mortgage—thus 
decreasing the percentage of the issuer's assets 
which are investment securities to below 45 percent 
of its total assets. However, as the Commission noted 
in the release proposing this rule, if the transaction 
was effected merely to avoid the Act, the issuer 
might be deemed an investment company as 
defined in section 3(a)(1) of the Act. Release No. 
10937 at n. 5. Similarly, an issuer could invest 
exclusively in government securities thereby owning 
no investment securities, and yet still be an 
investment company as defined in section 3(a)(1) of 
the Act. 


In this connection, the Commission notes that rule 
3a-1 adopts the statistical approach employed by 
section 3(a)(3). However, several differences exist 
between that section and section 3(a)(1) of the Act. 
For example, section 3(a)(1) applies to companies 
which invest in any type of security, while section 
3(a)(3) applies only to companies investing in 
“investment securities.” Moreover, section 3(a)(3) 
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3(b)(1) [15 U.S.C. 80a-3(b)(1)].!° The Commission 
emphasizes that an issuer not meeting the 
requirements of rule 3a-1 could nevertheless rely on 
section 3(b)(1) of the Act provided the standards of 
that section were independently met by the issuer. 


Finally, upon its own reconsideration of the proposed 
rule, the Commission has decided upon two 
modifications. The first modification relates to the 
treatment of capital gains under the proposed rule. 
In the release proposing rule 3a-1, it was noted that 
whether capital gains should be considered 
investment income for purposes of the proposed 
rule depends upon whether the issuer relies upon 
such gains as a regular source of income.!! Upon 
reconsidering this matter, the Commission believes 
that, on balance, an issuer should not be 
automatically exempted by rulemaking when its 
capital gain income, either alone or in conjunction 
with its other investment income, constitutes more 
than 45 percent of its total income. Therefore, we 
have decided that, for purposes of the rule, capital 
gains should be treated as investment income 
except in those cases where the gain is derived from 
the sale of a security described in rule 3a-1(a)(1)- 
(4). , 


The second modification relates to the treatment 
under the rule of securities of majority-owned 
subsidiaries which are not investment companies 
solely by reason of the exclusion from the definition 
of the term “investment company” set forth in 
section 3(c)(1) of the Act [15 U.S.C. 80a-3(c)(1)].!2 
As proposed, the rule did not treat such securities as 
investment securities. However, we are concerned 
that an issuer might attempt to avoid the Act by 
transferring to such a subsidiary enough of its 
security holdings to reduce the percentage of its 
assets which are investment securities to below 45 
percent of its total assets. Of course, such an issuer 
might be deemed to be an investment company 
under section 3(a)(1) of the Act.!? Nevertheless, the 
Commission has decided to treat securities of these 
majority-owned subsidiaries as investment 
securities for purposes of the rule. 


FINAL RULEMAKING 


Accordingly, rule 3a-1 exciudes certain issuers from 
the definition of the term “investment company” set 
forth in section 3(a)(3) of the Act. An issuer which 
meets the definition of the term “investment 
company” set forth in section 3(a)(3) but which also 
meets the requirements of rule 3a-1 therefore will 
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not be required to file an application for an order 
under section 3(b)(2) [15 U.S.C. 80a-3(b)(2)] 
declaring that the issuer is primarily engaged in a 
business other than that of investing, reinvesting, 
owning, holding or trading in securities. Of course, 
an issuer which does not wish to (or cannot) rely on 





Footnote 9 continued 


requires unconsolidated financial statements and 
looks only to the assets of an issuer while section 
3(a)(1) contains no such limitations. 


Section 3(b)(1) of the Act excludes from the 
definition of the term “investment company”: 


any issuer primarily engaged, directly or through a 
wholly owned subsidiary or subsidiaries, in a 
business or businesses other than that of investing, 
reinvesting, owning, holding or trading in securities. 


We note that one commentator believes this 
standard to be “ambiguous.” 


'2Section 3(c)(1) of the Act provides, in part: 


Notwithstanding subsection (a) [of section 3] none 
of the following persons is an investment company 
within the meaning of this [Act]: 


(1) Any issuer whose outstanding securities (other 
than short-term paper) are beneficially owned by not 
more than one hundred persons and which is not 
making and does not presently propose to make a 
public offering of its securities. For purposes of this 
paragraph: 


(A) Beneficial ownership by a company shall be 
deemed to be beneficial ownership by one person, 
except that, if the company owns 10 per centum or 
more of the outstanding voting securities of the 
issuer, the beneficial ownership shall be deemed to 
be that of the holders of such company’s outstanding 
securities (other than short-term paper) unless, as of 
the date of the most recent acquisition by such 
company of securities of that issuer, the value of all 
securities owned by such company of all issuers 
which are or would, but for the exception set forth in 
this subparagraph, be excluded from the definition 
of investment company solely by this paragraph, 
does not exceed 10 percentum of the value of the 
company’s total assets... . 


13See text accompanying n. 9, supra. 
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rule 3a-1, but which nevertheless meets the 
definition of investment company set forth in section 
3(a)(3), may still file an application with the 
Commission for an order under section 3(b)(2), 
section 6(c) [15 U.S.C. 80a-6(c)], or both. 


The relief provided by rule 3a-1 is conditioned, 
generally, on the company’s having no more than 45 
percent of the value (as defined in section 
2(a)(41)(A) of the Act [15 U.S.C. 80a-2(a)(41)(A)] of 
its total assets (exclusive of Government securities 
and cash items) consisting of, and receiving no more 
than 45 percent of its net income after taxes (for the 
last four fiscal quarters combined) from, securities 
other than: (1) Government securities; (2) securities 
issued by employees’ securities companies; (3) 
securities issued by certain majority-owned 
subsidiaries of the issuer which are not investment 
companies; and (4) securities issued by certain 
controlled companies through which an issuer 
engages in a non-investment company business. 
These asset and income percentages are to be 
determined on an unconsolidated basis, except that 
the issuer shall consolidate its financial statements 
with any wholly-owned subsidiaries. 


AUTHORITY, EFFECTIVE DATE 


The Commission adopts rule 3a-1 pursuant to the 
provisions of section 6(c) and 38(a) [15 U.S.C. 80a- 
37(a)] of the Act. Because the rule excludes certain 
issuers from the Act, it is effective immediately.’ 


TEXT OF FINAL RULEMAKING 
Part 270 of Chapter II of Title 17 of the Code of 


Federal Regulations is amended by adding §270.3a- 
1 as follows: 


PART 270—RULES AND REGULATIONS, 
INVESTMENT COMPANY ACT OF 1940 


§270.3a-1 Certain prima facie 
companies. 


investment 


Notwithstanding section 3(a)(3) of the Act, an issuer 
will be deemed not to be an investment company 
under the Act; Provided, That: 


(a) No more than 45 percent of the value (as defined 
in section 2(a)(41) of the Act) of such issuer’s total 
assets (exclusive of Government securities and cash 
items) consists of, and no more than 45 percent of 
such issuer's net income after taxes (for the last four 
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fiscal quarters combined) is derived from, securities 
other than: 


(1) Government securities; 


(2) Securities issued by employees’ securities 
companies; 


(3) Securities issued by majority-owned subsidiaries 
of the issuer (other than subsidiaries relying on the 
exclusion from the definition of investment 
company in section 3(b)(3) or section 3(c)(1) of the 
Act) which are not investment companies; and 


(4) Securities issued by companies: 


(i) Which are controlled primarily by such issuer; 


(ii) Through which such issuer engages in a business 
other than that of investing, reinvesting, owning, 
holding or trading in securities; and 


(iii) Which are not investment companies; 


(b) The issuer is not an investment company as 
defined in section 3(a)(1) or section 3(a)(2) of the 
Act and is not a special situation investment 
company; and 


(c) The percentages described in paragraph (a) of 
this section are determined on an unconsolidated 
basis, except that the issuer shall consolidate its 
financial statements with the financial statements of 
any wholly-owned subsidiaries. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








45 U.S.C. 553(d)(1). 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11552/January 14, 1981 


TRANSIENT INVESTMENT COMPANIES 
ACTION: Final rule. 


SUMMARY: The Commission is adopting a rule 
which, subject to certain conditions, deems certain 
issuers not to be investment companies for 
purposes of the Investment Company Act of 1940 for 
a period not to exceed one year. The rule, which 
reflects previous no-action assurances in this area, 
excludes certain issuers—which otherwise would be 
considered investment companies because of 
unusual corporate occurrences—from complying 
with the Act. 


EFFECTIVE DATE: Upon publication in the Federal 
Register. 


FOR FURTHER INFORMATION CONTACT: Arthur J. 
Brown, Special Counsel (202) 272-2048 or Mark J. 
Mackey, Esq. (202) 272-3041, Investment Company 
Act Study Group, Division of Investment 
Management, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion today adopted rule 3a-2 [17 CFR 270.3a-2] 
under the Investment Company Act of 1940 [15 
U.S.C. 80a-1 et seq.] (“Act”) to deem certain issuers, 
which otherwise would be transient investment 
companies, not to be investment companies for 
purposes of the Act. The reasons for the 
Commission’s proposing rule 3a-2 were discussed 
thoroughly in Investment Company Act Release No. 
10943 (Nov. 16, 1979), 44 FR 67152 (“Release No. 
10943”). Persons interested in a more detailed 
discussion of the rule should refer to that release. 


In response to its request for comments regarding 
the proposed rule, the Commission received five 
letters of comment. The commentators, with one 
apparent exception, favored the rule, although 
several commentators recommended modifications 
thereto. Upon considering these letters, the 
Commission has determined to adopt the rule with 
minor modifications. 


Two commentators, noting that the rule requires 


certain action by the board of the directors of an 
issuer wishing to rely on the rule—and thus is 
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implicitly available only to corporations— suggested 
that the rule be exparided to be made available to 
issuers other than those having a board of directors, 
such as partnerships and trusts.! The Commission 
notes that the term “director” is defined in the Act to 
mean, in part, “any director of a corporation or any 
person performing similar functions with respect to 
any organization, whether incorporated or 
unincorporated.” Nevertheless, to avoid any 
potential confusion on this matter the Commission 
has decided to modify the language of the rule in a 
manner which will indicate more clearly that the rule 
is available to issuers (other than corporations) 
which have a governing body similar in nature to a 
board of directors. 


One commentator questioned whether the 
requirement set forth in proposed rule 3a-2(a) that 
the issuer have a “bona fide intent to be engaged 
primarily by the termination of such [one year] 
period of time in a business other than that of 
investing, reinvesting, owning, holding or trading in 
securities” would be satisfied if an issuer intended to 
meet the requirements of rule 3a-1(a) [17 CFR 
270.3a-1(a)] within a year after it began relying on 
rule 3a-2.2 The Commission notes that rule 3a-1 
excludes an issuer only from the definition of the 
term “investment company” set forth in section 
3(a)(3) and does not constitute a determination by 
the Commission that a company meeting the rule’s 





‘Paragraph (a)(1) of the proposed rule requires an 
issuer desiring to rely on the rule to have a bona fide 
intent (as evidenced by an appropriate resolution of 
its board of directors which has been recorded 
contemporaneously in its minute books) to be 
engaged in a business other than that of investing, 
reinvesting, owning, holding or trading in securities. 


?Rule 3a-1 deems issuers meeting the statutory 
definition of the term “investment company” in 
section 3(a)(3) [15 U.S.C. 80a-3(a)(3)] not to be 
such companies, provided certain conditions are 
met. Rule 3a-1(a) requires, generally, that no more 
than 45 percent of the value of an issuer’s total 
assets (exclusive of government securities and cash 
items) consists of, and no more than 45 percent of 
an issuer's net income after taxes is received from, 
securities other than government securities, 
securities issued by employees’ securities 
companies, and securities issued by certain 
majority-owned subsidiaries and certain cor*.rolled 
companies of the issuer. See Investment Company 
Act Release No. 11551 (Jan. 14, 1981). 
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asset and income test is engaged primarily in a 
business other than that of investing, reinvesting, 
owning, holding or trading in securities. Therefore, 
an issuer's intent to meet the requirements of rule 
3a-1(a) would not necessarily satisfy the 
requirements of proposed rule 3a-2(a), thatis, would 
not necessarily constitute an intent on its part to be 
engaged primarily in a business other than that of 
being an investment company.® 


One commentator was concerned that the proposed 
rule would become the exclusive method by which a 
transient investment company could avoid 
registration under the Act. The Commission 
emphasizes that the rule creates a “safe harbor” for 
transient investment companies and is not intended 
to preclude a company from seeking either a no- 
action assurance from the Commission's staff* or a 
Commission order of exemption. 


Another commentator, noting that an issuer relying 
on the rule would be required to make certain 
determinations, recommended that it be made clear 
that the Commission, its staff, or an interested third 
party could challenge the accuracy of such 
determinations in an appropriate proceeding. The 
Commission emphasizes that the adoption of rule 
3a-2 does not preclude such a challenge. 


One commentator was concerned that an issuer 
which failed to file the notice required by the rule 
would retroactively lose the exclusionary relief in its 
entirety notwithstanding that all other requirements 
of the rule had been met.® Upon reconsidering this 
aspect of the rule, the Commission has decided to 
delete the rule’s notice requirement. Although the 
notice would serve a useful function by providing the 
Commission with the names of those companies 
which relied on the rule and were unable to become 
engaged primarily in a non-investment company 
business within the one year period provided by the 
rule, the Commission believes that, on balance, it 
would not be the most efficient allocation of its 
resources to have its staff review each such notice to 
determine whether the company is an unregistered 
investment company. Nevertheless, the 
Commission stresses that a company’s business 
within the rule’s one year period would raise serious 
questions concerning the applicability of the Act to 
that company. The Commission expects that each 
such company will address these questions in the 
context of its own circumstances. 


Another commentator recommended that the rule 
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be amended to provide for the commencement of 
the one year period at the later of the time described 
in the proposal or at such time as an application, 
filed in good faith for an order pursuant to section 
3(b)(2) [15 U.S.C. 80a-3(b)(2)], has been denied by 
the Commission or withdrawn by the applicant.® 
However, the Commission believes that the one year 
period should be measured from the time an issuer 
has the characteristics which would cause it to be 
defined as an investment company. The 
commission does not believe it would be appropriate 
to allow an issuer to litigate its status in what may be 
a lengthy hearing procedure and then, if the 





3For example, a start up company might invest 
substantially all its offering proceeds in government 
securities. If the company intended to continue to 
hold most of those securities a year later, it might not 
have the intent to be engaged primarily in a business 
other than investing, reinvesting, owning, holding or 
trading in securities even though it meets the 
requirements of rule 3a-1(a). For a more detailed 
discussion of the nature and scope of rule 3a-1, see 
Investment Company Act Release No. 11551 (Jan. 
14, 1981). 


*As a general rule, however, the Commission’s staff 
is reluctant to provide no-action assurances in this 
area. The staff has taken this position, in part, 
because the decision whether to issue such a no- 
action assurance depends to a significant degree 
upon the company’s intent, which is not easy to 
determine via the no-action procedure. 


‘Paragraph (a)(2) of the proposed rule provided, 
generally, if, at the expiration of the period during 
which an issuer may rely on the rule, itis not engaged 
primarily in a business other than that of investing, 
reinvesting, owning, holding or trading in securities, 
it would be required to so notify within 10 calendar 
days the Director of the Commission’s Division of 
Investment Management. 


‘Paragraph (b) of proposed rule 3a-2 provides that 
the one year period shall commence at the earlier of 
two dates. One date would be the date in which an 
issuer Owns securities and/or cash having a value 
exceeding 50 percent of the value of such issuer’s 
total assets. The alternative date would be the date 
on which an issuer owns or proposes to acquire 
certain investment securities representing greater 
than 40 percent of the issuer’s total assets. 
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application is denied, operate for an additional year 
without complying with the Act’s disclosure and 
regulatory provisions. Accordingly, the Commission 
has decided to retain this aspect of the rule. 


Finally, the Commission has modified the proposed 
rule to make it clearer that an issuer relying on the 
rule must intend to be engaged primarily in a non- 
investment company activity as soon as is 
reasonably possible,’ in any event by the termination 
of the one year period an issuer may rely on the rule, 
and that the determination of whether an issuer has 
this intent will be based on all the facts and 
circumstances.® 


FINAL RULEMAKING 


Rule 3a-2 deems an issuer not to be engaged in the 
business of investing, reinvesting, owning, holding 
or trading in securities for purposes of section 
3(a)(1) [15 U.S.C. 80a-3(a)(1)] or 3(a)(3) of the Act? 
during a period of time not to exceed one year’® 
provided, generally, that the issuer has a bona fide 
intent to be engaged primarily, as soon as is 
reasonably possible (in any event by the termination 
of such one year period of time), in a business other 
than that of investing, reinvesting, owning, holding or 
trading in securities, such intent to be evidenced by: 
(1) the company’s business activities; and (2) an 
appropriate resolution of the issuer’s board of 
directors, or by an appropriate action of the person 
or persons of similar status performing similar 
functions for any issuer not having a board of 
directors, which resolution or action has been 
recorded contemporaneously in the minute books or 
comparable documents. Finally, the rule provides 
that it may not be relied on by an issuer more 
frequently than once during any three-year period. 


AUTHORITY, EFFECTIVE DATE 


The Commission adopts rule 3a-2 pursuant to the 
provisions of sections 6(c) [15 U.S.C. 80a-6(c)] and 
38(a) [15 U.S.C. 80a-37(a)] of the Act. Because the 
-rule excludes certain issuers from the Act it is 
effectively immediately.!! 


TEXT OF RULE 


Part 270 of Chapter II of Title 17 of the code of 
Federal Regulations is amended by adding §270.3a- 
2 to read as follows: 


PART 270—RULES AND REGULATIONS, 
INVESTMENT COMPANY ACT OF 1940 
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§270.3a-2 Transient investment companies. 


(a) For purposes of section 3(a)(1) and section 
3(a)(3) of the Act, an issuer is deemed not to be 
engaged in the business of investing, reinvesting, 
owning, holding or trading in securities during a 





70f course, the determination of what is “reasonably 
possible” will depend on all the facts and 
circumstances of each particular case, including the 
nature of the business in which the issuer intends to 
become primarily engaged. For example, in its 
release proposing rule 3a-2 the Commission noted 
that real estate syndications and other tax shelters 
usually remain transient investment companies 
longer than other “start-up” companies because of 
the substantial amount of time needed to analyze, 
organize and purchase interests in a specific tax 
shelter. See Release No. 10943 at n. 5. 


®Thus, for example, an issuer would not be deemed 
to have the requisite intent if, during the time it relied 
on the rule, the issuer actively invested and 
reinvested in securities and held itself out as being in 
the business of investing, reinvesting, and trading in 
securities, even if its directors passed a resolution 
satisfying the requirements of paragraph (a) of the 
rule. 


%lt should be noted that—regardless of the business 
in which an issuer actually is engaged primarily—an 
issuer which holds itself out as being engaged 
primarily in the business of investing, reinvesting or 
trading in securities would be an investment 
company under section 3(a)(1) of the Act. This rule, 
of course, would not affect such an issuer's status 
under the Act. 


10The maximum one-year period of time for which 
the rule is available to an issuer is calculated from 
the earlier of two dates. One date is the date in which 
an issuer—such as a “Start-up” enterprise which 
temporarily is engaged primarily in investment 
activities—owns securities and/or cash having a 
value exceeding 50 percent of the value of such 
issuer's total assets. The alternative date would be 
the date on which an issuer—such as a company 
having sold substantial operating assets, which 
intends temporarily to invest the proceeds pending 
the acquisition of new operating assets—owns or 
proposes to acquire certain investment securities 
representing greater than 40 percent of the issuer’s 
total assets. 


1 U.S.C. 553(d)(1). 
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period of time not to exceed one year; Provided, That 
the issuer has a bona fide intent to be engaged 
primarily, aS soon as is reasonably possible (in any 
event by the termination of such period of time), ina 
business other than that of investing, reinvesting, 
owning, holding or trading in securities, such intent 
to be evidenced by: 


(1) The issuer's business activities; and 


(2) An appropriate resolution of the issuer’s board of 
directors, or by an appropriate action of the person 
or persons performing similar functions for any 
issuer not having a board of directors, which 
resolution or action has been recorded 
contemporaneously in its minute books or 
comparable documents. 


(b) For purposes of this rule, the period of time 


described in paragraph (a) shall commence on the 
earlier of: 


(1) The date on which an issuer owns securities 
and/or cash having a value exceeding 50 percent of 
the value of such issuer’s total assets on either a 
consolidated or unconsolidated basis; or 


(2) The date on which an issuer owns or proposes to 
acquire investment securities (as defined in section 
3(a) of the Act) having a value exceeding 40 per 
centum of the value of such issuer’s total assets 
(exclusive of Government securities and cash items) 
on an unconsolidated basis. 


(c) No issuer may rely on this section more 
frequently than once during any three-year period. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11553/January 14, 1981 


CERTAIN INVESTMENT COMPANIES OWNED BY 
COMPANIES WHICH ARE NOT INVESTMENT 
COMPANIES 


ACTION: Final rule. 


SUMMARY: The Commission is adopting a “safe 
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harbor” rule under the Investment Company Act of 
1940 to deem certain issuers having corporate 
parents as not being investment companies for 
purposes of the Act. The rule, which reflects 
previous orders of exemption and no-action 
assurances in this area, obviates the necessity for 
such issuers to seek, and the Commission to 
consider, such actions on a case by case basis. 


EFFECTIVE DATE: Upon publication in the Federal 
Register. 


FOR FURTHER INFORMATION CONTACT: Arthur J. 
Brown, Special Counsel (202) 272-2048 or Mark J. 
Mackey, Esq., Investment Company Act Study 
Group, Division of Investment Management, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549, (202) 272- 
3041. 


SUPPLEMENTARY INFORMATION: The 
Commission today adopted rule 3a-3 [17 CFR 
270.3a-3] under the Investment Company Act of 
1940 [15 U.S.C. 80a-1 et seq.] (“Act”) to deem 
certain subsidiaries not to be investment companies 
for purposes of the Act. The reasons for the 
Commission’s proposing rule 3a-3 were discussed 
thoroughly in Investment Company Act Release No. 
10944 (Nov. 16, 1979), 44 FR 67150 (“Release No. 
10944”). Persons interested in a more detailed 
discussion of the rule should refer to that release. 


In response to its request for comments regarding 
the proposed rule, the Commission received three 
letters of comment. Two commentators favored the 
Commission’s adopting the rule, although one of the 
two commentators recommended certain 
modifications to the rule. One commentator 
appeared to oppose the rule’s adoption. Upon 
considering these letters, the Commission has 
determined to adopt the rule as proposed.! 


One commentator believed that the rule’s condition 
that the parent company and its wholly-owned 
subsidiary have no more than 45 percent of their 
consolidated assets invested in, and receive no more 
than 45 percent of their consolidted net income 
after taxes from, certain investment securities is 
unnecessary to prevent circumvention of the Act 





‘However, the Commission has changed the 
language of the rule to refer to the “conditions’— 
rather than the “requirements’—of rule 3a-1 [17 
CFR 270.3a-1]. 
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since, under section 3(a)(1) of the Act [15 U.S.C. 
80a-3(a)(1)], the parent and subsidiary company 
relationship could be collapsed and the totality of the 
corporate arrangements be deemed to be an 
investment company. The commentator suggested 
instead that the rule merely provide that the parent 
company must not be engaged “directly or indirectly 
through a wholly-owned subsidiary or subsidiaries” 
in the business of being an investment company. 
However, when the rule’s asset and income test are 
not met the Commission believes that, on balance, 
the potential need for its review is increased to the 
point where it would be inappropriate by rulemaking 
to exclude automatically such an issuer from 
compliance with the Act. Accordingly, we have 
decided to retain this aspect of the rule as proposed. 


Another commentator, noting that an issuer relying 
on the rule would be required to make certain 
determinations, recommended that it be made clear 
that the Commission, its staff, or an interested third 
party could challenge the accuracy of such 
determinations in an appropriate proceeding. The 
Commission emphasizes that the adoption of rule 
3a-3 does not preclude such a challenge. 


FINAL RULEMAKING 


Rule 3a-3 deems certain corporate subsidiaries’ not 
to be investment companies for purposes of section 
3(a)(1) and 3(a)(3) [15 U.S.C. 80a-3(a)(3)] of the 
Act? provided, generally, thaat the parent and its 
subsidiary have no more than 45 percent of their 
consolidated assets invested in, and received no 
more than 45 percent of their consolidated net 
income after taxes from, investment securities. For 
purposes of the rule, securities of certain controlled 
companies through which the parent company 
engages in a business other than that of being an 
investment company would not be considered 
“investment securities.”* 


AUTHORITY, EFFECTIVE DATE 


The Commission adopts rule 3a-3 pursuant to 
section 6(c) [15 U.S.C. 80a-6(c)] and section 38(a) 
[15 U.S.C. 80a-37(a)] of the Act. Because the rule 
excludes certain issuers from the Act it is effective 
immediately.° 


TEXT OF RULE 
Part 270 of Chapter II of Title 17 of the Code of 
Federal Regulations is amended by adding §270.3a- 


3 to read as follows: 
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PART 270—RULES AND REGULATIONS, 
INVESTMENT COMPANY ACT OF 1940 


§270.3a-3 Certain investment companies owned 
by companies which are not investment companies. 


Notwithstanding section 3(a)(1) or section 3(a)(3) of 
the Act, an issuer will be deemed not to be an 
investment company for purposes of the Act; 
Provided, That all of the outstanding securities of the 
issuer (other than short-term paper, directors’ 





“These subsidiaries are companies which may not 
rely on the statutory exclusion from the definition of 
the term “investment company” found in section 
3(b)(3) [15 U.S.C. 80a-3(b)(3)] solely by reason of 
their (1) having outstanding debt securities owned 
by the Small Business Administration; (2) being an 
investment company as defined under section 
3(a)(1) of the Act; or (3) having a parent company 
which is not excepted from the definition of the term 
“investment company” by virtue of section 3(b)(1) or 
section 3(b)(2) [15 U.S.C. 80a-3(b)(1) and 80a- 
3(b)(2)], because the parent company is not, prima 
facie, an investment company under section 3(a)(3) 
of the Act or because the parent company relied on 
rule 3a-1 in lieu of applying for an order under 
section 3(b)(2). 


3Notwithstanding that the rule excludes certain 
subsidiaries from the definition of investment 
company, the Commission can collapse the parent 
and subsidiary relationship and deem the totality of 
the corporate arrangement to be an investment 
company as defined in section 3(a)(1) of the Act. 
Release No. 10944 at n. 11. 


‘This condition is incorporated into rule 3a-3 by 
reference to paragraph (a) of rule 3a-1 which 
requires, generally, that a company have no more 
than 45 percent of the value of its total assets 
(exclusive of Government securities and cash items) 
consisting of, and receive no more than 45 percent 
of its net income after taxes from, securities other 
than Government securities, securities issued by 
employees’ securities companies, and securities 
issued by certain majority-owned subsidiaries and 
certain controlled companies of such _ issuer. 
Moreover, paragraph (c) of rule 3a-1 provides that in 
determining this percentage an issuer shall 
consolidate its financial statements with those of any 
wholly-owned subsidiaries. 


5 U.S.C. 553(d)(1). 
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qualifying shares, and debt securities owned by the 
Small Business Administration) are directly or 
indirectly owned by a company which satisfies the 
conditions of paragraph (a) of rule 3a-1 (17 CFR 
270.3a-1) under the Act and which is: 


(a) Acompany that is not an investment company as 
defined in section 3(a) of the Act; 


(b) A company that is an investment company as 
defined in section 3(a)(3) of the Act, but which is 
excluded from the definition of the term “investment 
company” by section 3(b)(1) or 3(b)(2) of the Act; or 


(c) A company that is deemed not to be an 
investment company for purposes of the Act by rule 
3a-1. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 


HAMILTON HIGH YIELD FUND, INC. 
(formerly Hamilton Bond Fund, Inc.) 
3600 South Yosemite Street 

Denver, Colorado 80237 


(811-1511) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER OF THE COMMISSION 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Hamilton High Yield 
Fund, Inc. (formerly Hamilton Bond Fund, Inc.) 


(“Applicant”), registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, 
diversified, management investment company, filed 
an application on November 28, 1980, pursuant to 
Section 8(f) of the Act, for an order of the 
Commission declaring that Applicant has ceased to 
be an investment company as that term is defined in 
the Act. All interested persons are referred to the 
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application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant was organized under the laws of the State 
of Delaware on May 1, 1967, as International Income 
Fund, Inc., and registered with the Commission 
under that name on July 10, 1967. Applicant 
effected numerous name changes after registering 
with the Commission, including the name change 
from Hamilton Bond Fund, Inc., to Hamilton High 
Yield Fund, Inc., on February 3, 1978. An application 
for a limited exemption from the provisions of 
Sections 10(a), 15(a), 15(c), 30(b), 30(d) and 32(a) 
of the Act was filed with the Commission on behalf of 
Applicant by its investment adviser, Hamilton 
Management Corporation, presently called 
Oppenheimer Asset Management Corporation 
(“Oppenheimer”), which the Commission granted 
by order dated September 1, 1967 (Investment 
Company Act Release No. 5074). Hamilton Futura 
Fund, Inc. (former name used by Applicant) filed a 
registration statement (File No. 2-33588) under the 
Securities Act of 1933 (“1933 Act”) to make a public 
offering of shares of its capital stock on June 20, 
1969. This registration statement did not become 
effective, and on May 3, 1972, the Commission 
issued an order allowing withdrawal of such 
registration statement pursuant to Rule 477 under 
the 1933 Act. Subsequently, on November 22, 1972, 
a registration statement under the 1933 Act was 
filed by American Future Fund, Inc. (File No. 2- 
46411), another of Applicant's former names. 
According to the application, this registration 
statement was never declared effective. Thus, the 
anplication represents that Applicant has not made 
a public offering of its securities. 


Applicant states that its sole shareholder, 
Oppenheimer, has been reimbursed for its initial 
investment, and that Applicant’s shares which it 
held, representing the total number of Applicant's 
outstanding capital stock, have been retired with the 
exception of one share of $1.00 par value stock 
which Oppenheimer still holds. Applicant further 
states that it presently has no assets; that it has no 
outstanding debts or other liabilities; that it is not a 
party to any litigation or administrative proceeding; 
and that it has not, for any reason, transferred any of 
its assets to a separate trust, the beneficiaries of 
which were or are securityholders of Applicant. 
Applicant also states that it is not now engaged, and 
does not propose to engage, in any business 
activities other than those necessary for the winding- 
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up of its affairs. Finally, Applicant states that it has 
filed a Certificate of Dissolution with the Secretary of 
State of the State of Delaware, and that such filing 
terminates Applicant's existence under Delaware 
state law. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company, 
it shall so declare by order, and upon the 
effectiveness of such order the registration of such 
company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 16, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reasons for such request, and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon Applicant 
at the address stated above. Proof of such service 
(by affidavit or, in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application herein will be issued as 
of course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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in the Matter of 
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AMERICAN MEDICAL ASSOCIATION 
TAX-EXEMPT INCOME FUND, INC. 

535 North Dearborn Street 

Chicago, Illinois 60610 


(811-2776) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY 


On December 19, 1980, a notice was issued 
(Investment Company Act Release No. 11499) 
stating that American Medical Association Tax- 
Exempt Income Fund, Inc. (“Applicant”), registered 
under the Investment Company Act of 1940 (“Act”) 
as an open-end, diversified, management 
investment company, filed an application on 
October 22, 1980, and amendments thereto on 
October 28, 1980, and December 15, 1980, 
pursuant to Section 8(f) of the Act, for an order of the 
Commission declaring that the Applicant has 
ceased to be an investment company as that term is 
defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. No request fora 
hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter has been considered, and it is found that 
the Applicant has ceased to be an investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of American Medical 
Association Tax-Exempt Income Fund, Inc. under 
the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11556/January 14, 1981 


In the Matter of 


THE FIRST ECUMENICAL FUND. INC. 
551 Fifth Avenue 
New York, New York 10017 


(811-2463) 


ORDER TERMINATING REGISTRATION PURSUANT 
TO SECTION 8(f) OF THE INVESTMENT COMPANY 
ACT OF 1940 


On December 19, 1980, a notice was issued 
(Investment Company Act Release No. 11501) 
stating that the Commission proposed, pursuant to 
Section 8(f) of the Investment Company Act of 1940 
(“Act”), to declare by order on its own motion that 
The First Ecumenical Fund, Inc. (“Fund”), registered 
under the Act as an open-end, diversified, 
management investment company, has ceased to 
be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the matter would be issued as of course unless a 
hearing should be ordered. No request for a hearing 


has been filed, and the Commission has not ordered 
a hearing. 


The matter has been considered, and it is found that 
the Fund has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of The First Ecumenical Fund, 
Inc. under the Act shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 
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MUNICIPAL CASH RESERVE MANAGEMENT, INC. 
One Battery Park Plaza 
New York, New York 10004 


(812-4756) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


Municipal Cash Reserve Management Inc. 
(‘Applicant’), an open-end, diversified 
management investment company registered under 
the Investment Company Act of 1940 (“Act”), filed 
an application on October 28, 1980, and 
amendments thereto on December 5 and 9, 1980, 
and January 8, 1981, requesting an order of the 
Commission, pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Section 
2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder to the extent necessary to permit 
Applicant to compute its net asset value per share 
using the amortized cost method of valuation. 


On December 16, 1980, a notice was issued of the 
filing of the application (Investment Company Act 
Release No. 11496). The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the exemption requested pursuant to 
Section 6(c) of the Act is appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent necessary 
to permit Applicant to compute its net asset value 
per share using the amortized cost method of 
valuation, be, and hereby is, granted, effective 
forthwith, subject to the following conditions: 


(1) In supervising Applicant's operations and 


delegating special responsibilities involving 
portfolio management to Applicant’s investment 
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adviser, Applicant's board of directors undertakes— 
as a particular responsibility within the overall duty 
of care owed to Applicants shareholders—to 
establish procedures reasonably designed, taking 
into account current market conditions and 
Applicant’s investment objective, to stabilize 
Applicant’s net asset value per share, as computed 
for the purpose of distribution, redemption and 
repurchase, at $1.00 per share. 


(2) Included within the procedures to be adopted by 
Applicant's board of directors shall be the following: 


(a) Review by Applicant’s board of directors, as it 
deems appropriate and at such intervals as are 
reasonable in light of current market conditions, to 
determine the extent of deviation, if any, of the net 
asset value per share as determined by using 
available market quotations from Applicant’s $1.00 
amortized cost price per share, and the 
maintenance of records of such review.' 


(b) In the event that such deviation from Applicant's 
$1.00 amortized cost price per share exceeds 1/2 of 
1%, a requirement that the Applicant's board of 
directors will promptly consider what action, if any, 
should be initiated. 


(c) Where Applicant’s board of directors believes 
that the extent of any deviation from the Fund’s 
$1.00 amortized cost price per share may result in 
material dilution or other unfair results to investors 
or existing shareholders, it shall take such action as 
it deems appropriate to eliminate or to reduce the 
extent reasonably practicable such dilution or unfair 
results, which action may include: redemption of 
shares in kind; selling portfolio instruments prior to 
maturity to realize capital gains or losses, or to 
shorten the average portfolio maturity of the 
Applicant; reducing or withholding dividends; or 
utilizing a net asset value per share as determined by 
using available market quotations. 


(3) Applicant will maintain a _ dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value per 
share; provided, however, that Applicant will neither 
(a) purchase any instrument with a remaining 
maturity of greater than one year, nor (b) maintain a 
dollar-weighted average portfolio maturity which 
exceeds 120 days.’ 


(4) Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
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copy of the procedures (and any modifications 
thereto) described in condition (1) above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of 
Applicant’s board of directors’ considerations and 
actions taken in connection with the discharge of 
their responsibilities, as set forth above, to be 
included in the minutes of Applicant’s board of 
directors’ meetings. The documents preserved 
pursuant to this condition shall be subject to 
inspection by the Commission in accordance with 
Section 31(b) of the Act, as though such documents 
were records required to be maintained pursuant to 
the rules adopted under Section 31(a) of the Act. 


(5) Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which 
Applicant’s board of directors determines present 
minimal credit risks, and which are of high quality as 
determined by any major rating service or, in the 
case of any instrument that is not rated, are of 
comparable quality as determined by the board of 
directors. 


(6) Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) above 
was taken during the preceding fiscal quarter, and, if 
any such action was taken, Applicant will describe 
the nature and circumstances of such action. 





‘To fulfill this obligation, the Applicant intends to use 
actual quotations or estimates of market value 
reflecting current market conditions chosen by its 
board of directors in the exercise of its discretion to 
be appropriate indicators of value, which may 
include, among others, (i) quotations or estimates of 
market value for individual portfolio instruments, or 
(ii) values obtained from yield data relating to 
classes of money market instruments published by 
reputable sources. 


7In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce the dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Release No. 745/January 12, 1981 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11545/January 13, 1981 








LITIGATION 





Litigation Release No. 9272/ January 12, 1981 


SEC v. JEROLD ZUKOR, ET AL. (.S.D.C., C.D..Cal., 
Civil Action No. 80-4663-AWT (Gx)). 


Fhe Los Angeles Regional Office announced today 
that United States District Judge A. Wallace Tashima 
has issued Final Judgments of Permanent 
Injunction against H. George Pollack and Arthur 
Levine. 


These individuals were charged in the Complaint, 
filed on October 22, 1980, with various violations of 
the federal securities laws in connection with a 


scheme to artificially inflate the price of 
Westamerica Automotive Corp. common stock. 


A Final Judgment of Permanent Injunction was 
entered against H. George Pollack enjoining him 
from further violations of Sections 5(a), 5(c) and 
17(a) of the Securities Act of 1933, and Section 
10(b) of the Securities Exchange Act of 1934 and 
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Rule 10b-5 promulgated thereunder. A Final 
Judgment of Permanent Injunction was entered 
against Arthur Levine enjoining him from further 
violations of Section 10(b) of the Securities 
Exchange Act of 1934 and Rule 10b-5 promulgated 
thereunder. 


The entry of the above-identified Final Judgments of 
Permanent Injunction were consented to without 
admitting or denying the allegations of the 
Commission’s Complaint. 


For further information see Litigation Release No. 
9214. 





Litigation Release No. 9273/ January 12, 1981 


UNITED STATES v. STEPHEN KNEAPLER, ET AL. 
(S.D. Fla., Criminal Action No. 80-517-CR-JLK) 


Jule B. Greene, Administrator, Atlanta Regional 
Office, Charles C. Harper, Associate Regional 
Administrator, Miami Branch Office, of the 
Securities and Exchange Commission and Atlee W. 
Wampler, lil, United States Attorney for the Southern 
District of Florida, announced that on December 2, 
1980, Stephen Kneapler (“Kneapler”) and Harvey 
Fein (“Fein”) pled guilty to one count of an 
information before Judge James Lawrence King in 
the United States District Court for the Southern 
District of Florida. The defendant Kneapler was the 
chief executive officer as well as chairman of the 
board of directors of Richford Industries, Inc. 
(“Richford”) of Miami, Florida. The defendant Fein 
was the treasurer and principal financial officer of 
Richford from 1970 through 1976. 


The information charged that during the period from 
December, 1974, to and including October, 1976, 
the defendants conspired to cause to be filed with 
the Commission annual reports on Form 10-K, 
quarterly reports on Form 10-Q, current reports on 
Form 8-K and proxy statements knowing that such 
reports and proxy statements contained false 
information and failed to contain material 
information regarding the financial condition of 
Richford, a publicly held corporation, whose 
securities were traded on the American Stock 
Exchange. The information alleged that the 
conspiracy was Carried out by artificially and falsely 
inflating the year-end inventory figures of Richford, 
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to lessen the cost of sales, therefore resulting in a 
greater profit for Richford. The information also 
alleged that during 1974 and 1975 the defendant 
Kneapler caused Richford to make material 
payments for his personal benefit and concealed 
such facts from the board of directors and the 
investing public. 


For further information see Litigation Release Nos. 
7854 and 8490. 





Litigation Release No. 9274/ January 13, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
DIVERSIFIED GROWTH CORPORATION, AMERICAN 
DIVERSIFIED CORPORATION, AND EASTERN 
EMPIRE CORPORATION (United States District 
Court for the District of Columbia, Civil Action No. 
81-0084) 


The Commission announced today that it filed a civil 
injunctive action in the United States District Court 
for the District of Columbia against Diversified 
Growth Corporation (“DGC”), American Diversified 
Corporation (‘‘ADC”), and Eastern Empire 
Corporation (“EEC”), all with offices at 77 East 
Andrews Drive, N.W., Atlanta, Georgia, 30305. The 
Commission’s Complaint alleges violations of the 
reporting provisions of federal securities laws and 
seeks a Judgment of Permanent Injunction and 
Other Relief. 


The Complaint alleges that DGC, ADC, and EEC, as 
part of a continuing course of violative conduct, 
variously have failed to file Annual Reports on Form 
10-K for the years 1976 through 1979 and Quarterly 
Reports on Form 10-Q for the respective quarters in 
those years. In addition, the Complaint alleges that 
ADC failed to file Schedule 13D and amendments 
thereto with regard to acquisitions and dispositions, 
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by its wholly-owned subsidiary ADC of Virginia, Inc., 
of material amounts of shares of common stock of 
Jackson National Life Insurance Company. 


The Complaint requests that the Court order DGC, 
ADC, and EEC to file forthwith, with the Commission, 
their delinquent reports on Forms 10-K and 10-Q 
and, with respect to ADC, a Schedule 13D and 
amendments thereto. The Commission further 
requested that the Court enjoin DGC, ADC, and EEC 
from further violations of the reporting requirements 
of the Securities Exchange Act of 1934. 





Litigation Release No. 9275/ January 14, 1981 
U.S. v. JAMES C. COURI (80 Cr. 361 (S.D.N.Y) 


John S. Martin, Jr., United States Attorney for the 
Southern District of New York and Stephen L. 
Hammerman, Regional Administrator of the New 
York Regional Office, made public on December 22, 
1980 that James C. Couri (“Couri”) of New York, New 
York pleaded guilty on June 19, 1980 to an 
information charging him with violating the anti- 
manipulative provisions of the federal securities 
laws, Section 9(a)(1) of the Securities Exchange Act 
of 1934. 


The information charged that Couri entered a 
“matched” order in the common stock of Conrac 
Corporation, which is traded on the New York Stock 
Exchange, on November 21, 1975. 


Previously, Couri had consented to the entry of a final 
judgment of permanent injunction in a related civil 
action, S.E.C. v. Gilbert, et al., 76 Civil 366 (MEL) 
(S.D.N.Y.). 
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